“TERRITORY OF ORLEANS, 


AND DETERMINED 


OF THE : 


TERM—1809—FIRST 


vs. MORGAN. af 
was an action brought tounecover the Fart 1609, 


of a negro man soldy*with his wife Post 


and childiten, to the plaintiff, at public auction, by Dewsxs 


the defendant, consignee of a cargo of negroes: Moahaii’ 
T petition alledged that the negro man, who 


died ten or twelve,.days. after the sale, had the ine time of the 


seeds of the fatal disease in him before, and szle, the seeds of 


therefore the plaintiff was entitled to recover the he afterwards 


| money, dies, the vendor 


appeared ip evidence that the slave had been — * 


before the sale, tho’ 


, the physician, who attended him did not consider | 
him, at the time, as dangerously ill ; but the 


doctor, under whose care he was placed by his — 
new master, testified that the negro died of the — Nd 

yellow fever, adisorder which he considered as 
incurable in its stage at the time of thesale, 
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gan, notice was given ‘that it was expec} ed that — 
Dave any objection’ lay to ‘ny. of the oes it 
“Mone be communicated in the course if the 
following day—that the plaintiff was present When 
this notice. was given—and that he had forb®l 
to make any objection until the third day. : 
No fraud was suggested, neither was it pret 
tended ’that the defendant was aware of. the dan. 
gerous situation of the. slave...«... 

Brown for the plaintiff. By the statute thin't 
territory, commonly called the Civil Code, 358, 
art. 80, leprosy, madness and epilepsy, are 
enumerated as redhibitory defects, -in the sale ™ 
slaves. Other infirmities are declared redhibitory 
defects in such cases only, in which they bs 
curable by theirmature, so that.the abject 
thereto is absolutely®unfit for the ‘serviges for 
which he is destined, or his servi¢es are so diffi. 
cult, inconvenient and interrupted that it is pres 7 
sumed the buyer would néthaye bought him at 
all,or would not have given thé same sum, if He 
had known that he labotred under the’ infirmity. 7 

___ In this instance, the statute follows the law of | 
this country as it stood before its passage. “The ~ 
redhibitory action was not confined to any: parti. 4 
‘cular or definite disease, but extended toall such ~ 
‘as baffle the skill of the physician, particularly | 
‘malignant fevers ; and when the disorder existed 9 
‘at the time of the sale, or manifested itself within 7 
‘three days, the sale was considered ‘as void, win | 

the éénsideration recoverable. 
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tener alguna mala enfermetad, segun‘unas Tey- 
iP portidas. L. 64. 65 7.5? P25, como ca- 
‘non pequent, como si dice en el 
“Pand. L. 21, a, 6. Non 
Sebriculam quantamlibet ad ‘causam. hujus 
*edicti pertinere. © Cur. Phil: Commercio Terres- 
tre, "Caps Ve 


‘cubierta, Part: 5, T. 3, L. 6. 
$i es nacido el vicioincontinente, tres alic 


fe ella, y se puede pedir. Cur. Phil. ibid, § 25.’ 

Selling fora sound price implies avwarranty of 
and defects unknown to the 
‘seller. At ough a man does not warrant 


seller is liable_insease of ‘his 
tke: negroes. atrall risks, and. asthe 
plaintiff knew that’ the negro was sick he’ cannot 
» now’ call.on the’seller: as the insurer ‘of the*risk 
he rap. This knowledge» of «the °sickness, the 
tend to shew that the bid must have*been matle 
with an to the probable danger. 


inoris, en el esclavo por defecto corporal... rst 


siervo outesse alguna enfermedad mala en-. 


despues de la venta se presuma ser habidowantes — 


‘the longevity ofa negr®; yet if he had the seeds 
of adisortler, in the time of the sale, ‘the 
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"CASES IN THE SUPERIOR COL 


‘commodum quod rei vendita eontingit, ad 


ry, unless the injury be occasioned by the fault ‘ 


partida cited, says is al putin the Roman haw. | 


tutes of Justinian. Periculum rei ve ie 
tim ad emptorem pertinet, tametsi adhe 

emptori redita non sit and the Code also. 
perfectam venditionem, omne 


rem pertinet.. The same doctrine is also fo 
in the 5 Partida, Tit. 5 L. 23. When a sale ft 


is completed all risks attending the property fall ” 
on the vendee, though there has been no delive, = 


of the vendor, andan example is given ofa slav¢ | 
dying after the sale. Como si ouiesse compradg 
alguno'siervo otra cosa qualquierra e, despues 
la vendidafuesse complida, enfermare, en 
que pierda alguno miembro o se mugiesses sin 
del vendedorjin which case falls 
upon the vendee. The:case of ihe : slaye dying, 
Gregoria de Lopez, in mmentary on the © 


Code L. 4, Tit. 48, L. 6. 
"Tux actof the legislature of this territory wat | 
penned whith a view to a specification: of the | 


defects which particularly give the redhibitory 7 
action, and the defects which are mentioned in © 


the article madness, and 


‘toys bid 
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isthe inly. more bakdship than Esty, 1908 
The loggcannot be divided and it seems hard that 
should sustain it entire. Butas.it “Dewees 


Post s done by one of the parties only, the hard. = a. 
by restoring the price of the slave will be 
r poorer than ifhe had not sold him ; for in all 
sale the slaye would haye died at 
fal the time hedid, ifno sale had been made. The 
Vee | “Court, h Wwever, is to decide 
Tux dootrine upon the sale. ‘of defective prov’ 


». perty is plainly laid down in the statute of the ter- 
of the defect of the thingilsold, he is 
endee, not only for thé restoration of 
it such damagesias he may have sus- 
Yode 358, art. 71, but if he be © 
st he shall restore only the 
| Price and costs of salemJbid, 72... 
_ Iw the present case it appears ta me the plain- 
ra8 . tiff paid a sound price; the difference between 
he @ _ the proceeds of the remaining part the. family, 
ry ata private sale, the prige. paid for them at 
in the auction, is no greater than what might have 
ni. _. beenexpected, Property generally brings more 
rr. _ When. the vendor deliberately looks for a pur- 
iS _ chaser, than. when it is broughtunder the ham- 
mer, and I reeognize the principle. that a sound 
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CASES THE ‘SUPERIOR coun? 


Faun 1g09, Bor itis contended, by the defer ts 
eet, that the principle, with sales of 
“Dewzrs slaves is confined i in the 80th article, 58 of 
the Civil Code, to the cases of leprosy, miiginess, 
epilepsy and the like, and extends not to Such 
ailment or infirmity which is in its nature incu,” 
able. The Code contemplates such maladies as 
pursue the subject through fife, and though rare. 
ly, of themselves, the immediate cause of death, 
‘do not yield to the influence ‘of médicine.* 
Tu construction which I give to this aFti¢le 
‘fsa plain, and T trust, a just one, ‘and in’ unison 
_ with the doctrine laid down in the préceding ar 
‘ticles. ” “Itis this: If a slave at the time of 
‘sale be aleper, mad or epilectic, ‘fie re¢ ‘ib bifory 
action accrues immediately, and thgtwéndee is 
‘not bound ‘to attempt the cure of which 
is presumed iticurable.” is > same with re- 
gard to such other infirmitiés as maybe consider- 
edas incurable, and refider ‘the. slave unfit for 
_ any service, particularly for the one for which he 
is intended—such ‘as a confirmed rheumatism, * 
‘the gravel, a broken arm in the case of a negro 
‘intended to ‘be employed ina blacksmith’s ‘shop. a 
Bur if the disorder be such as from its nature A 
will yield to medicine i in a reasonable time, asa 
fever or the like, the redhibitory action doés not 
"accrue to the yendee on his discovering it, unless 
“the vendor knew the situation of the ‘slave; ‘But 
the slave” die of that malady, without the 
fault or of the vendee, the action will 
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OF THE OF: ORLEANS. 


‘ist ge, at the time of sale, the vendor is liable to 
Bore ‘the “Yous “ts ‘ass 
“Ir Ripheiting ii tidy 
unwell before the sale, and that within three days 


_ shortly afterwards died, it is to be-presumed' that 
the malady had inception previous to, and exist. 
at the time of, the sale and the judgment-of 


| @i@eration Se 


as if theimalady had been one of those which 


h. ‘Forthei injury to him would be the same Pau 1809, 


after he was afflicted with a disease of which he 


ble, and this will bring” the case within Cnthowns 
the Part: p. 358-0f the Ciwil Code ; that 
by reason of some'inherent vice, ex? 


0: 

plaintif.j in this'ca claimed the sum of Conventional 

teen sand terest when not 
cigh seven on shove the custo 
mortgage. mary rate is law- 


4s void, for the interest was incladed in, and made 


a 4 part of the principal and computed at twelve per 
cent, which is more than the lawallows. Reco- 
pilacion de las Teyes de Castilla. 


Mazureau for the Plaintiff admit. 


9 ting that the contract is usurious and that it is 
unlawful, wd include principal and ee in n the 
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‘CUES 
ve. 


interest only, and as’ to the. principal, executign 


5 Partidal, 31 tit. 


: sitors in the bishopri¢o of Toledo are the same ag 


established im the,Synod, in 1620, bythe Arch: 


CASES IN THE surenion 


“mortgage, yet the debtor ought 

‘to the payment of the principal. 
At usurious contracts.are yout, says 
“execution cannot issue on them, for ustiiy may 
be. pleaded against them. | But this relates @ the 


is ordered for it, notwithstanding the. dispos 
‘tion of the Recopilation—because as to what is 
divisible, ‘utile per inutile non vitiatur. 2 Fe | 
de 32, n. 37. 

In this case the division of the principal from ‘a. 

interest is made in the answer to the interroe | J: 

atories filed by thedefendant: 

_ Sze farther Curia Philip. 350, n. 36, Ts 
la 217, n. 33, Siguenza;. 1. 


Il. Tie dispOsitions of the prohibiting 
the loan.at interest veg | 


tion, are abrogated. 
instructions, says” Martinex, of the vi. 


those given in bishoprics, after those | 


-bishop Don Ferdinand, Infant of Spain, Whea 9 
_they will have,to proceed against. usurers, they a 
‘shall not consider as such those who lend money | 
at interest ac€ording to the usage .of trade, at | 
two and a half or. three per cent, 2 Libreria de | 


“Juez 146, Such contracts are lawful and 


are executed. in all the tribunals of Spain, by | 
‘virtue of a Royal Resolution of the 4th of July 7 
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he Vis forbidden by cine ofthe 
to lend money to shop-keepers and -mers 

, Chants, to employ it in their own affairs; unless 

the lender share the less or profit;., was also 
heretofore forbidden to take interest ‘on. monies 
deposited with, or lent to merchants, even under 


m ye the pretence of lucro cessante, or damno emere, 


Oe . gente, and this under the forfeiture of the money: 
| lent and the nullity of the contract. But, at this 


he who loans, holding: his thoney, at it is 


B, ] Practiced and presumed, for his utility and to 
| m ike advantage of his own industry, may stipu- 
Ya yment of the interest and the con- 
obligatory ind foro exteriori, 
ind judginent is tothe given accordingly, ia 


i dience toa Royal Sel | 
10, July 10, 176402 


27, n. 28. 


Inrerést miay be lavrfully stipulated i in 


| the contract of loan, and the rate of it is regulated 


trade. 


THE lender, says more 
4 3 than the: principal, without being guilty of usury, 
7 and the Notary, consequently exegute the wri- 


tings for it, in six besides the: one expres: 


e, givenat Buen Réeti- 


according to circumstances and usage 


Fait 
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CASES IN THE SUPERIOR COURT: | | 


CaisEncuzs oflosing the prinipal. or the. probable diffi 
of recovering it. 2 Febrero de Escriturt q 
no. 28, bidiana lib. 6. cap. 14, 
a2). Tllustr. a la Curia 216, infinem. — 
Jv ‘this case it is in evidence that the defendant 4 
was in bad circumstances, and 
évidetice of good faith. | 
IV. Tux, debtor who pretends to avoid paying 3 
the principal, on the plea of usury, must fail ; for a 
independently of what I have advanced as my’ 
first proposition, if the Jaw denounces any pe. J 
halty’ against the ‘the same is 
‘says the author of Phi. 
lipieg,..the punishtnent of per 
infamy: and the loss. of the prin€ipe 
by a. new. (doll, May 
1608 and publisheddt Madrid the 8th. of the 
same month) this pénalty, and the application of 
it have beenalteredy The lender is, for the first, 
time to forfeit, his money—one third to the “J 
king, one third to the judge and the other to the : | 
informer, and the borrower. incurs the penalty 7 
de otro tanto. Cur. Phil. 352, 40, Tluser. 
Cur. 218; m 37. 
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4 4 being confined toa few places, ‘the. geheral esta- | 


two Kinds of interest mown tothe 


which no express stipulation has been made, 


- By conventional interest; I understand 4 cere 
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tain rate of interest agreed upon. by the parties | 


which may be more or less than therate established 


_ by the general law of the country, according to 


the custom and usage of particular places, which 


is always regulated aceording to the rélative 


yalue of the sum loaned and. the arising 


Krom the use. 


the law of Spain, which -the 


a rule ling in this case,. recognizes two 
qsikinds of i 


t it would be absurd to suppose 


blished interest of the ‘country would not give 


the same relative proportion of gain to the. lender. 


and borrower in every town; because in commer- 


cial parts the borrower often makes fifty per cent. 
- and more, on the sum loaned) and the lender 


receives but five, and in other parts that.are “not 


commercial, five per cent. would not be more 


arelative premium. It is for this reason, ‘I 


conclude, that the laws of Spain have permitted 


rd 
| 
4 
UNDERSTAND judicial interestto be acertamy 
rate of interest established and declared by @ 
nt 
ob vin 
r 
that both, were to\ge computed at one and the 
ame rate, The commerce of that monarchy 
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CASES INTHE SUPERIOR. 


Fatt! 1809, by’ special agréement, as advantages’ 
froin the use of éiroulating medium in. particular 7 
Tur or forbidden in Spain; and I know 
Lovisiana, other interpretation. to give’ to that word, 
the taking a greater rate of interest upon’.a 
than is fixed by- — law, or ee ang 
usage... 
Tae quantum of by ti 
the ground of a special agreement; 
which to be usurious must exceed the customary 4 
rate of interest at-the time it was made. Let ~ 
therefore a sg ascertain that 


the time.of the loan was, according | 
ten per cent. cent. 


MINER vs. THE BANK OF LOUISIANA, 
A bank bill may was an action brought to recover one 
ndred dollars, the: gmount of a bank-note of 
the president & said bank, the lower part of which was torn or | . 
cashier: the president 
and ‘cashier were missing. 
Two of the tellers deposed that they baieved | 
‘the note to bea genuine one, 


‘had been filled up by them. q 
Tue testimony of the cashier ot | 
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OF THE TERRITORY OF ORLEANS) 
Stites wasintrodwéed. ‘This gentles Part 
t ified that if a bill of that bank had--been First Districe, 
| to in’ the mai plight, asthe! 
before the court, he would have thought it his Baye 
to pay it—that the bills of that bank were Lovisrana, 
signed and the blanks afterwards ub. 
bill properly filled up byithe 
+} clerk intrusted with this part -of the businéss:of: 
the bank he had a moral certainty that/it once 
} had the signatures of the president and» cashier: 
Tue tellers of the bank being again examined, 
‘| deposed that if the bill. produced had emit: 
ted by: the bank, it must have.been issued oh the 
2d of April 1805, when the operations of thatin- 
7 stitution commenced, on which day a very large 
Pa sum was issued—that the bills then issued had 
the blanks, filled up before they received the sig- 
_ natures of the’president and cashier—that no no- 
FF tice is taken of umbers of the. bills issued 
the bank, the amount only being recorded— 
~sthat in a particular, instance a counterfeited bill 
had appeared so well imitated in the | 
dent had: afforded the clue in detecting the 
Ow this testimony, Duncan for the 
hoped for the judgment of the court. 


“Moreau, for the defendants. ‘If the bank can 
be called upon to pay bills which are not sanc- 
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% THE suPERIOn COURTS 
‘Fait, 1800; cashier, who are the ‘only officers by whdselaety 
District. they miay, in instances like this, be boun 
Mumma will be very little safety for them, and 
rity against the frauds *of counters. 

or us therefore consider— 
“Ist. Wuetuer the payment of anate; eprint | 


dual?» 
Wale there be any diferencia the 


Tue principles of the. eivil- Spanish 
laws which cathe this territory in the year 
_ 1805, when the note was issued, afe in’ unison 
with those of the common. law of England. #/ 
‘Debts like all other kinds of obligations gre to bey 
proven by an»authentic title or matter of record 
—by the signature of the debtor or byswitnesses; 
Each of these modes"of 
rules, which we are not to_confound. fe 
“Tue plaintiff does not pretend thathis claiimis J 
; proven by an authentic title or-record, or by wits | 
nesses, but by a writing which is not sanctioned = 
— signature of the defendants 
Te the party writes an ent 
bend, or directs another to do it for him, or seals 
or causes it to be. sealed. with his seal, the instru- 
ment, if denied, shall not be admitted against him, | 
unless his adversary prove that it'was written or 
sealed by him or by his order. L114, 
Partida3,. | 
"Dux principles of the civil lw are conformay 
ble to the Spanish law. . | 
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Of: THE TERRITORY OF ORLEANS. 
canbe obtained upon.ariote, uns. 
ook ¢denied, it must be proved. 2 Pothieron 
Oblis ations, part 4, ch: art. 2,4 1, 708. ‘Tar Bayx of 
"FF therefore the acknowledgment or proof of Lovistaya.: 

considered as a beginning of proof. Jd. no. 711. 

How'can note; the signature Of which has been 
torn or-destroyed, have a greater effect? 

_ Ir will perhaps be said that”if there were not 

;% any note‘at all, or if the note had been lost, the 

fe Mpplaintiff might prove the existence’ of the obli- 
8 ation. ‘This is true. But how should this proof 
made? In the first instance, by witnesses de- 
to the consideration»and: the ‘promise: in » 
the otlitr, tothe. existence of the note and the’ 
Iossor ‘no. 781. If there- 
} fore the plaintiff we prove that the note pro- 
duced was seen in his hands with the signatures 

] «of the officers of the bank, who have the 
_ J power of binding the corporation, the case would 
4° be made out, but he rests his claim on the proof 

} that the blanks in the note were filled up by the’ 
| elerks of the bank. How dangerous will it be to 
_ admit the sufficiency of such testimony! In com- 

mon practice many’ persons in paying their notes” 

thinkit sufficient to take them up—Some des- 
them; and others more cautious cancel their 

signatures and file the paper: of those- 


Fart! 1809,. 
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CASES IN THE SUPERIOR cour: 


cancelled: notes, which seldém are kept with xj” 
traordinary attention, happened. to fall 
hands of the payee, he might recover paymen 
by tearing the cancelled: signature. He “might 
prove the note to-be in the defendant’s: handWrie 
ting, which would be conclusive evidence, ify 
take as such the testimony of witnesses. who des 
pose that the blanks were filed by. the: 
nary clerks of the, bank. bor 
II. Lerusnext enquire whether there be-all 
difference; in the case of a like sha 
bank of Louisiana., 


_ Corporations are artificial af. 
fairs of which are regulated by the same princi. 
ples: as: those. of natural - persons. The 


principles apply to the obligations which they 


contract, and it.seems natural to conclude that 4 
when sued, they are. entitled to the same pleas | 
aud exceptions, and have, the same of 


fence as individuals. 


I nave shewn that the of ‘which the 


plaintiff builds - his hope of success’ would. be 
deemed insufficient, in the case of the note of hand 
of an individual : the: difficulty must be much 
greaterin the case of bank note, the greater part. 
of the body of whieh is printed, and the written. 
part of which, except the signature, is in the hand. 
of aperson who has no authority to bind the cor- 
poration. To establish the doctrine contended. 


for by the plaintiff would be to eave banks 2 


prey to counterfeiters, by. Sensing thei from. 
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| — of a fictitious payee, and date-none of whicli 
, | are of the essence-of the obligation contracted; 
It tw in evidence that if the bill before the court 


| Was really emitted by the bank, it was issued on . 
| the Qnd of April 1805, the dayion which the. 


eperations of that institution began+that the bills 
gi. then sent afloat were all filled up by the clerks 
‘before the signatures of the president ‘and cash- 
a ‘Jer were put to. them—and that when. bills are 
by the bank, no: notice,is.taken, nor any 
+ _ entry “made. of the numbers. Hence it follows 

“been filled u by Merk is no evidence of the 
| signing by the president and cashier, a circum, 


stance which as to all these notes was posterior 


to the filling up—and that even if it be admitted 
@ that the bill was once signed,, it cannot be ascer- 
if tained whether it was paid and cancelled by tear- 


q 


Mazureau on. the same side. It behooves. the 
plaintiffto prove-—-Ist. ‘hat the signatures ofthe 


officers of the bank who have authority to bind. 
the institution were to the bill, when it came to. 
his hands. 2d. . That itis by acident they have 


Cc 


Jone of their greatest safeguards, their depen 19095 
Gencelgn the signatures of their head officers; DSHS, 


derks, in whom from their situation, itappearsno op 
ft confidence or trust is placed, as they have Lovrsiawa- 
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the citizensof the territory are interested, 


thount, of the bill... The loss is damnum 


to be settled by witnesses. 


“genuine, before evidence could be gone into of 
its or a copy introduced, 


CASES.IN THE SUPERIOR COURD . 


ceased to be there. Such at least. is the. proof 
which would’be required of him if he had-suedi 
‘an individual, and «certainly the court ot 


require less ina suit against a corporation. §& : 
tioned by the Jegislattre, in’ whose safety 


Tue bill when it came 
had! the requisite signatures or not. If ithad,he 
might have prevented the accident which has des 
prived it of them, or be able to account for it. If 
he received:it already ‘mutilated, he. 
a gross neglect. In. either, case, bei 
and voluntarily exposed himself to “lose the ae. 


injuriad—He must impute it to his own careles 
ness Or’ ‘Damnum quod quis sud culpa sen 
tit, sibi‘non aliis debet impatare, 
Tue veracity of ‘the cashier . of the bank of . } 
United States, is not intended 1 td be impéached— 
but we are on’ a question ioe ea is ‘hot. 


WE contend that no instrument, an essential | 
of which 1s, wanting, as the name of the 
parties or of the witnesses, can have any effect. 4 
Duncan for the This case is impro- 
perly likened to that of a lost instrument, the | 4 
original of which must have been proven to be 7 
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THE TERRITORY OF ORLEANS: 


“question turns entirely upon the effect of 
the aytilation of the bill offered.as evidence 


Faun 1809 
First District, 


thed ‘bt, which it.is contended. was cancelled 
9 the destruction of, or could not exist without, the 
atures. ‘ 


mon law of England, the mutilation of an instru- 
“qaent in an immaterial part, does not impair its 


bert 93, citing 11 Coke, 27 a. 2 Strange 1160, 


natures are not of the essence of. the obligation. 
HA note, in the handwriting of the maker, _ with- 
"out his signature or subscription is good. 5 
Rose’s Comyns, 94, 1 Strange, 399,,Taylor vs. 
Lord Raymond, 1376, Elliot vs. 
Cooper, 1 Strange 609. B Modern 307, 

Pothier, it is‘true, 2. 771, considers. such a 
4} © note as a proof. Be this admitted, 
we are then to be_allowed to, complete our evi- 

dence : we have done so by the festimony of the 
* tellers, and I trust satisfactorily. 

_ . Ir this principle be correct in regard to the 

7 notes of individuals, % is much stronger in the 
-* case of a bank bill. - The obligation of which it 
is in evidence, does not arise so much from the 


“signatures of the officers, than from the, circum- 


- stance of its having been emitted Td order of sa 
board of directors, 


 Accorpinc to the laws of Spain.and 


validity. 4 Rose’s Comyns, 168. Sedgwick’s Gil-_ 


Miner 


Tue oF 


Louisiana. 


Curia Philipica, 92 n. 34. ‘This principle being, “4 
_ established, it remains to be shewn that the sig- 
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a 4 | This case has been likened to those of lost notes, 
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to perceive a complete likences. 
Is it true, according to ‘legal prbiciptes, 


when a party imtends to rely on the copy of 
lost instrument, he must satisfactotily establish 


the previous existence of the original, but when 


a bank note is totally lost, or destroyed, we can © 
conceive rio possible means by which a copy 


could be established so-as to inforce the payment 


of the lost note, without subjecting the bank to 


destructive frauds and impositions. So well are 
these corporations convinced of this, that in their 
dividends, lost notes are considered as constitu- 


ting a part of their profits. Having this advan a 


tage over individuals, it would perhaps be unm 


reasonable to confine the holder of a bank 
to the same rigid principles which governein the — 
ordinary cases of mutilateds paper that is, that, 


the loss of the signature or geal of thé promisor 


or obligor must be consideredyas an’ entire des. 


truction of the evidence of the debt. 


Tue signatures of the president and cashier — 


do not bind the corporation, only because they 
are their agents and declare that the sums men. 


tioned will be paid out of theirfunds. Andifa ~ 
bank note were fairly to go into circulation with. 


out any cignature, would not the corporation be. 
bound? However it is unnecessary to determine 


this point in this case. It is in evidence that a 


number of notes, of the amount, tenor and date 
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reantrory oF OR | 
of that which is the object of ‘this suit, were put 1908, 
by the bank—that the parts of the note 
Which remain, are proved to be genuine, and we’ 
to infer that the remainder which is destroyed 


- not be presunted, that the clerks of the bank 
have contrived to defraud the corporation. = 
FOR THE PLaintirr. 


‘SAUL. vs UILIER. 


red al Sta~ 
this action to recover the forfeiture, under the or- Seg — 


HPA, dinance of the officer exercising the functions of , 
Governor-General & Intendant in the province of 
- Louisiana, of the 7th of Septembef 1804, for the’ 
appointment of a special 4 ministrator ; the de- 

x fendant being charged with having neglected to _ 
7} give notice of the déath of a person, who had 
‘| died in his house and whose estate was liable to 
tor. 


sOPorter, Sor the moved this hia bail 

might be discharged. He contended thatin an 

action on a penal statute, bail cannot be legally 
required, unless the statute especially authorizes 

4 | the demand of it, as every man is to be presumed 
innocent, until the contrary appears. 1 Bac. 
| Abr. 330. Seld. Prac. 50. Barnes 80, Tidd 19- 


Duncan, contra, The authorities cited by the. 


equally so, unless we suppose that which can- 


Tue plaintiff as special administrator, Bail not requir 
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s counsel, do not apply to this coufitry, 
The statute of the territory authorizes the (plain. 
Maan ann Ben- tiff to demand bail, in all cases in which 


ARD 


& Smit. 


Porter in reply. It is not pretended that the™§ 
‘ English decisions are binding on this court as 
precedents, and they are. not referred to under 
that idea. But they are referred to, for infor. 
mation on a subject depending on sound reason, — 
In England the statute of George, on the subject 
of bail, is as general as that of our territory_re- 
ferred to by the plaintiff’s counsel, and cases like 
- the present are not excepted from its provisions, , 
yet the court has made the. exception founded 
the maxim. which I have stated. 


(MANN & BERNARD vp. HUNT SMITH, 


Persons apply- THE defendants moved for . a commission . to 

ing for a com- examine witnesses abroad on their affidavit, set. 
Mission must dis- tins 

ting forth the names of the Witnesses sand the mia 


¢€lose the facts 


proven. 

and Livingaton for the plaintiffs. The: q 
affidavit ought to have gone further and set forthe 

- the facts intended to be proven: in order that the 

court might judge of the importance of the'testi.. 

mony. 
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 fequiting such a disclosure as the plaintiff’s coun- Nav 
sel galls for. It may be dangerous to make it, as_Cpry ‘New 


opportunity may thereby be afforded to thead-. 
| verse party to tamper 

s haps falsify testimony. 50 


By the Court, MatuEws, J. & Lewis, J. ‘tt 

does not appear to us that there has been any’ es- 

: tablished practice in this court, authorising or dis» 

, - pensing with what is asked by the plaintiffs. BE 

33 will certainly cut off a great source of delay if we. 

t require that the party applying for a commission 

7 to examine witnesses abroad should disclose on 
F “path the facts intended to be proven, that we may 


judge of their materiality, and: the. adverse party 
be: offered the opportunity, of admitting them. 
“> ] Neither do we conceive any danger in witnesses 
being ‘tampered with,or testimony fabricated. 
‘If the party ‘against whom the testimony is used 
is surprised by-it, the court must indulge him 
_with the opportunity to introduce such counter 
testimony. as he may: state on oath to be. within 
his reach.” 


‘Ys ORLEANS NAVIGATION COMPANY vs. THE 
“MAYOR, ALDERMEN & INHABITANTS 
OF THE CITY OF NEW-ORLEANS. 
Tue plaintiffs had filed-a petition praying that bound to ane 


the defendants might be enjoined from further swer on oath, & 
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Fatt 1309, gtoceeding in building a bridge sree he Bap 
_ First District. John, to the obstruction of its navigation 


Naren Co. and in violation of certain rights secured ‘terthe 
plaintiffs by their act of incorporation. The i int, 
Ostzaxs. junction having issued, the defendants: put 
Cannot take ad. answer, in the form used in the British court ¢ 4 
vantage of his chancery, negativing on oath, all the substan 1 

facts alledged in. the petition. 


Duncan for the defendants. The 
ought to be dissolved, as the answer has: sword 
away all the equity of the petition, 
‘which the injunction te: 


Brown for the plaintiffs. This court is va , 


regulated by the rules of practice of a British 
court of chancery.’ The statute of this territory 7 
approved the Lothiot April 1805, Chap. 26, 
pointed out the mode’of proceeding in this cases” : 
The defendants were not. called upon to answer | 


on oath, they cannot derive any advantage from © 


the ‘circumstance of having annexed 
 an.affidavit to their answer. 


By the Court, Lewxs, 3. alone. The court 
has never adopted the rules of the British court _ 
of chancery, and I see. nothing-in this case that. 
would warrant a deviation from its accustomed ~ 
mode of proceeding, under the statute of the tem 7 
| ritory. 
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A. plaintiff chained the of ten” 
by bates of cotton consigned to the defendants, on cannot be set off 


“his private account and risque, which they re chim, 


in part of a partnership by the 


and Nancarrow. 

Grymes, for the plaintiff. This being a debt 
| to the plaintiff in his private capacity, the a= 
+8 “mount of it could not be retained by the defens 
© dants in satisfaction of a partnership debt: 
al although partners are jointly and severally liable, 


4 they are only severally so after the partnership has 
become insolvent and the fund is’ ex- 


Duncan, for the defendan are 
liable for partnership | ebts, even before 
the insufficiency of the partnership fund: Wats 
| "son, 234, 338. One, partner may be sued with: 
out joining the other, Jbid. 432, &c. Burrows, 

«2613. AP judgment recovered against ‘firm, 
‘}- may be set off against a judgment obtained by 
604. 
| 


“The, distinction in is this: 
‘| _ -ship effects cannot be applied to private debts, but 
séppfivate effects may to partnership debts,’ Under 
an execution against partners, the private proper= 
| ty of any of them may be taken. A debt due — 
| -to .a defendant. as surviving partner,. may be 
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Fatt 1809, | 
First Pistrict. 


Wootsey 
vs. 


Crnas. 


bill of Ia- 
ding does not 
vest the proper- 
ty in the cousig- 

nec. 


merely to prove the general principle of the jouil 
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set off against a demand on him in 
6 Term Rep. 582, Tidd 560. . 


Grymes, inreply. All the authorities cited go 
and several liability of partners, and whenever de 
the books speak of their several liability, the pow ~ 
sition is predicated onthe ground that the parts 
fund is exhausted. 


‘The Court, Lewts, J; gave 
FOR THE Puaintire, 


W. W. WOOLSEY vs. CENAS. 


Grorcz M. Wootssy, being in the city of 
New-Otleans, shipped on board of the brig Troy, 
a number of kegs, containing forty thousand 
jars in silver, marked W. W. W. whichhecons 7 
signed to the plaintiff, and drew bills on him for | 
the whole amount. ‘The bills of lading expresss 7 
ed that the money was shipped as the property of | 
‘the consignor. While the brig was floating | 


_ down the: Mississippi, a writ of attachment a 


gainst the property of George M. Woolsey was — 
“put into the hands of the defendant, {the sheriff 


“of the district) who having overtaken the brig ‘at 
“the Balize, seized upon and brought the money — 


the city ; whereupon the plaintiff 


action for the recovery of the money. paras 
It'was in evidence thatthe Bills dv. 
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jn whose favor the bills were drawn, there could 


or rite TERRITORY OF ORLEANS. 


. George M. Woolsey had been presented to, ac. _ Fars, 1909, 


gepted and paid by the plaintify and there wag 
_ attached to the petition an affidavit made before'a 


motary public, in the city of New-York, toprove — 
ys property of the plaintiff in the money.. The 


found a v 
moved a new trial, 


tad plaintiff The 


‘ verdict is contrary to law: From the moment 


that the bills of lading were signed by the cap. 
_ tain, the property was divested out of George M2 _ 
Woolsey and vested in the plaintiff, and it was 


no longer in the power of the consignor to des- 
yy toy the right of the consignee ; unless the fore — 
‘mmer had arrested the money in transit in case 


the latter had failed, Abbot 232, and if property — 
be consigned to meet an aeceptance, it cannot be 


_ stopped in transiti,, Abbot 238, for the right of | 
"stopping in transitd Belongs only to the consignor 


ne only in case of the failure: of 


As to third persons, the delivery - 


ill of Reding 3 is a delivery-of the proper- 
Reports, 7, 1 Johnston, Ludlow vs. 


The bill of lading is the title by which 


' the property is to be determined. 12 Mo. 156. 
_ Had this property been consigned to the person 


‘not have been adoubt on the question, because it 
‘would have beenaconsignmentto discharge a debt, 
and the property would have vested immediatel 


1 q on the receipt of the dollars by the captain. It 


First District, 


Woorsey 
4! 1 
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ry 
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1909, js diffeult’ diseaver:a great difference i in ‘the 
irst District. at The shipment. made or the! 


V8. 

Duncan and Robertson for the defendant, 
cannot be a doubt that the money was shipped agi 
the property of George M, Woolsey, It was em 

_ his risque and he must have borne the loss, if the 

brig had sunk before the. attachment was levied, ” 
Neither the plaintiff, nor the person in whose fag 
vour the bills were drawn, had any interest: or 
would bays been affected, by the loss of te 
sel, 

Tre case have been altered,: if the 

3 of lading had reached the plaintiff's hands, and J 

he had accepted the bill in consequence of it, but™™ 
before the arrivalof the bill of'lading and acceps 
tance of the hill of exchange, the property wag 

" at least i in abeyance and, at the risque of the con. © 

‘signor, The consignee not bound to do ho- 
nour to the bill, nor to ace the consignment, 7 

Ir is said'the consignor can ‘only stop the 

in transité, in case of the failure of the consignee, | 
Js he. not at liberty to stop. them, if the bill of | 

lading be not. negociable, or while it remains un, 
assigned, and can he not compel the captain’ to, 
deliver them back as long as no assignment of | 
the bill of lading has taken place? ? 4 


| Brown, in reply, The general principle chad 
the delivery of goods to the master of ‘a ship, a. 
and bill of them, et 7 
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tioned. . The: master then becomes his agent, 


OF THE TERRITORY OF ORLEANS: 
3 ‘the property in the consignee,” cannot be 1809, 


anda delivery to him is a delivery to the coms,” | 
signee. If this position be correct, it follows | 
that as George M. Woolsey could not havestopp 
ped the goods, neither his creditors, nor theshe-. 
can exercise any actofownership which he = 
might not have exercised. He had totally di- 
himself ‘of his rights to the property, ex- 
that. of stopping it in case of the failure of 
OF the consignee: W. W, Woolsey’s title wasde- 
feasible upon the happening of this contingency 
©] alone. It is the bill of lading that’ stamps the ae 
ty title on the property.—It is the mercantile instru- 


ment which designates the ownership. 12 Mo. 


t 156. No matter what the consideration may 


. Bur it is said that the solution of the quesrion, 
© at whose risk was the money at the time the at- 


facility of commerce. 
tachment was levied, will afford'the proper cris 


have been ; like that of a bill ofexchange, it can- 
fot be inquired into; This is for the ease and 


terion to determine who was the right owner; 
that the money was at the consignor’s: risque. 
‘aa «This general rule has its exception, introduced 
t a. for the convenience and safety of merchants, ; 
i When goods are insured, the insurer runs the i 
Fisque, without the property, being in him, Sq | 
_ in consignments, the consignor runs the risque, 
4 ' and isas the insurer. If this be not the case, how 
@ is the principle to be reconciled, that a delivery 
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Faux 1809. 


First 


soon as the latter received the bill of lading 
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to the master isa constructive delivery to de 
consignee, and that delivery vests the property.) | 
Again, it is said that the money when attached | 


property of George M. Woolsey, and 


Ww. Ww. Woolsey had yet acquired no right. But 


and accepted the bill of exchange, without no} 
tice of the attachment, his right, if it Were: aR 
inchoate before, became complete. —_. 
Bitts of lading, like bills of exchange,are tran, 
ferable by endorsement, and the dona fide holdet 
is the only person who can demand the conteats 
and in whom the property vests. If A. draw in 
favour of B. on C.who accepts, and D. a creditop 


of B. attaches in the hands of C. and the bi hs 


\ afterwards be endorsed to E. who had no notice” 


_ Were it material, I would incline to the opinion 
that under our statute, the property of an abs. 


of the attachment, E. will recover 
ing it. This is our case, the consignee’ s right 
cannot be affected by the 


By the Court, L /EWIS, alone. It is not 


considered as material in this case to determing | 
whether property can be stopped in transitd. In 
order to support this action, all the ‘plaintiff hag 


to do, is to shew that the money was his, at 


the time the attachment was levied on 


conding debtor is liable to be attached whereever 
it may be found within this territory, 


Wuertuer the money was the property of 
George M. Woolsey, was a question for the de« 
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* termination of the jury on the evidence before. 


>) them, and in bringing a verdict in favour of the 
~ defendant, they have determined it in the affirm: 


ative, 


As to the point of law which arises as to the 


% # de of the transfer, it seems to me the property 


did not vest in W. W. Woolsey, as there was 


a  noantecedent debt existing, no consideration paid 
- and no privity in the transaction between him 


and the consignor, to whose proposition he was 


tight in the consignee unless the will of the’ lat. 
ter concur in the acquisition of it. The contract 


ar by which the right of property passes from the 
“one to the other is only inchoate, until it receives 


the assent of both: while it is the act of one party 


only, the other is under no obligation and ac: 
_ quires no right. The promise is what civilians 
- call apollicitation, which is not binding “till, by the 
_ assent of both parties, it ripens into a contract, 
Pollicitatio. est solius accifientis promissum, 


Pothier on Obligations, 5, no.4. 
Ir seerfis absurd to say that a person can be 


this would be the case if the right of property 


are at the risque of the consignor, 
Motion OVERRULED. 


é 
4 


1809 
District. , 


4 


~ pot bound to accede, and at whose risque the ‘A 
Money remained ; A consignor cannot vest a 


| the rightful and exclusive owner of property and 
qsyets sustain no loss by the destruction of it, and 
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Fare 1609, DUNCAN ys. YOUNG. 
First District. , 
was an action on a bill of exchalige! 


bill. drawn by G. Cullen of New-Orleans, i in fas 
swour of the defendant, on Liverpool, payable inp 
eight months after date, on the 29th. of April 77 | 3 
1807, and endorsed by the defendant to the 
plaintiff, who resided in. Charleston.» . 
Tue plaintiff’s agent in Liverpool, presented 
__ the bill for acceptanee on the 21st of July follows 
ing, ‘and the drawee reflsed to'accept it. Butof 
this fact the only evidence was the protest for 
Non-payment, in which it was stated that the bill | 
had been regularly protested for non-acceptance, 
The plaintiff received information of the ‘refusal 9 
of the drawee, onthe 25th of: September, and 
the next day put a letter in the post-office, ing) 
forming the defendant of it, and the letter reach." 
ed him on the 24th of October. On the 15th of 
October, the defendant the 
the drawer. 
On the part of the deft. it was provell Al 
that two ships left Liverpool for New-Orleans a- J 
bout the middle of August 1807, one of which | 
arrived at the Balize on the 11th of October | 
following, and reached the city on the 15th. © 


Alexcanderand Duncan for the defendant. There 
iit been a want of due diligence in giving now J 
tice. The notice itself was insufficient, as the “9 
defendant was informed. that the bill. was noted 
for non-acceptance, while he ought to have wee, | 
apprised of the eae a 4 
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tris the. duty ‘of-the holder’ of a @ishonored 
‘the earliest notice to the person to 


he interids to resort for payment; and. if 
fail, without being. able rationally:to, account 


Fart 


Burrows 2670. In the present case; two ships - 


left. Liverpool, bound directly to. NewsQrleans, 
after the drawee’s refusal to accept anidnd notice 


was given by either of them to the defendant, 


The plaintiff knew that the defendant resided 


(New-Orleans, and was therefore bound to posséss 
_ his agent at Liverpool with that information, in | 


sending the bill, that in) case of an’ unfavorable — 


i» contingency, notice might be sent to the, defen- 
without delay... 


of a foreign bill havinity en’ hoted 

injih-dbeebtadies, is not sufficiént, there must 

é ibe notice of the protest itself. There must be a 

for non-acceptancée, and the want of it 

cannot be supplied by-witnesses. Buller’s N. P, 
271. Chitty 90. 


Ellery foe the Ttisnot 


believed that there can be a doubt with regard to 
the regularity of the notice; but it is said it 
came in a circuitous, while it might have come 


in a direct. way.—That the agent forwarded the 
"information to his principal at Charleston, who 


sent it by the post to New-Orleans, while if the 
opportunity of the ships had been improved the 


] defendant might have had notice nine days earlier, 
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Pits 1803, ‘and sedur 


List it isin eviderice thation the | 
the very day of the arrival of the chip which reached 
Fort ‘ed’the tity first, an attachment was issued at the ite 
stitice ‘of the defendant,’ aid’ the’property of the 
drawer ‘lévied upon, so that it appears le had 
early information as could possibly 
en, and: took: measures accordingly. 
> give credit, proves that the bill-was duly protest- 


ed for nonacceptance. The plaintiff perhaps did 

not use the legal term’ in his noti¢e, but he inl 


The Court, Luwrs, J. 


in favour. of ‘the. on. each, of the Poin 


und there was a. 


BROWN vs. FORT GIRAUD. 


The conside. upon note ‘of hand. The shin 


Clara, owned by Foster & Giraud of New-York, 
being libelled in the’ district court of the Uni 
States, ‘in New-Orleané, ‘under the act ‘of. ‘Con. 
gress, ‘prohibiting the importation of slaves, 
Laws U. §. 262, the defendants were desired by 
the owners to’ act for them, and consequently, 
the ship being afterwards condemned and sold, 


‘Bey bogtt her in, and gave” their note for the 
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price to 
New-Orleans, with an endorser—This. paper 
was payable on a future day and. deposited. 


Fant 1809, 
First, Distr 


Brown. 


the clerk of the District Court.. The: forkeiture 


being remitted by law, the defendants, 


to prove these facts, was, opposed 


plaintiff, Kidd 34, 35, ain is liké’a 


bill’6f exchange, the acceptor of ‘which isiiable, 
o ‘although he knows. that no. consideration was 
given, Ibid. 83, 85. Ea nudo pacto, non oritur 


actio'; ‘but any depres Bise 
that degree of reciprocity... No: proof is admiss« 


out of this. rule the*execution of: the note is _ 


for the plaintiff. The defendants cans 
not be allowed to‘introduce proof, oral or written,” 
_ toshew the want of a consideration paid by the 


the parties to the suit. The defendants gave the | 


note, they are not parties to.the remission, and it 
cannot ayail them,. Fort; & Giraud alone can 
‘claim, the. benefit. of it.) Pillans 


Brown, for the, defendants.” “An 
Pike consideration of a note, ‘when the plaintiff ig 


j ‘an endorsee, i is denied only when, he came 


> by it and without notice. Kidd, 34. Te is ‘al. 


endorsement is posterior ‘the 


ot | 
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vi | 
te 
» 

ible of what passed between other persons than 
| 


1809. 
First District, | 


St) Manc 
La Cuaretia & 


_cAsEs 


Jas 371. An assignee of a négociable’ paper | 
takes it subject to all the equity t6 which’ the ag." 


or construetive, 


By the Court, Lewss, J. alone. The evs 


dence is proper. ‘The note was endorsed’ merely. 
for the purpose of securing the payment of it, 
The plaintiff may. be considered as the original 


~ payee, ‘for he received the note from the makers, 


Ship owners lias | 
ble for all dama- 
s occasioned 
a a master and 
joint ewner. 


The defendants having introduced witnesses, 
and the facts being proved, the. plaintiff. volun. 


j 


oe. CHAPELLA& HARRISON, 


Tue plaintiffs agent in Bourdeaux, | 
board of the Catherine," ‘of, which the defendants 
were owners, and one of them master, a quantity 
of merchandize, for which Harrison, the master, 
signed bills of lading, engaging to deliver ther . 
at New-Orleans, The Catherine went to St) 
Thomas’s,’in order to land ‘somé passengers, 
where the merchandizeé were sold, ‘and the. ‘oul 


tiffs claimed a sum of about twenty-five thou, : 


sand dollars, stating it to ‘be the amount which ~ 
he would have received from. the sale of the mer. 
chandize, i in cash, after deducting the ‘freight, du. | 
tics, and all other charges, if they had been ‘de. 
tivered according to the bill of lading, deducts 
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the sum of three thousand dollars paid him: Pint 
iby La Chapella, which this defendant judged the 
‘entitled to require from him, as his pros. St! Mane: 


_portion of the sale at beer 


“Tr that while the. ‘Cathe-: 
rine was at St. Thontias’s, a British privateer. was 


cruizing off the island, a circumstance:which de- 


termined the master, with the advice of some of 


_ the freighters, who were there, to sell his cargo, 
and proceed to New-Orleans in ballast. 


the shipment was made in France, ‘the conse- 


| quences of it must be regulated by’ the’ laws’ of 


that country. They limit the liability of ’ ‘owners 
of vessels, for the acts of the-master, and permit 
tlie owner to discharge himself by the’ abandon- 


menit of the vessel and freight. 1. 
Marine, fo. 2.6. Bart. 


‘Apmirtine that the contract is to be regu- 
lated by the laws of this territory, it would seem 


__ that damages, for the misconduct of the master, 
wiay be recovered from him and the owner in 
solide, But this severe provision appears miti- 


gated by the provision that a master of a vessel 


"shall give security to the owner for the value ‘of 
_ the vessel and the damages which’ he may Cause, 


Ord. of Bilboa 224: a provision which seems 


a ¢ontrolled by the obligation imposed on the offi- 


customs in Spanish ports,to require 
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CASES IN THE SUPERIOR COURT; 
lue ue.of the vessel and freight, before. a clearance: 
be granted. Curia Philipica 467, 
Hannisoy.. degree as the ordinance of France, The British 
statute of 7 Geo. 2..¢. 15; contains, the same pro- 
vision, which is supposed. to have been adopted, 
by all the mercantile nations of Europe... 


| " Stigher, Alexander and Brown for the Phin, 
tiff. Even, if the liability of La Chapella be to 
be measured by the ordinance of France, he 
ought, to-be charged to the whole extent of the 
plaintiff’s loss, inasmuch as Harrison was not ony 
ty, master,, but joint owner, and the vessel_went 
to. St. Thomas’s in consequence of a preconcerted 
arrangement between the defendants, beneficial to” 
themselves and-evidently prejudicial to the Phin: 
tiff, as it hazarded his insurance...‘The going in. 
to St. Thomas’s being onlya deviation, not abort 
ratry, which is.an offence, which can be commit. 
ted against the owner of the. ship only, If the 
master.of a ship be also the owner, he carinot be 
guilty of barratry... Park 194,.1 Term R. $23. 
The. French ordinance and the British statute 
were intended to afford protection to honest, ship 
owners, against. the. dishonesty of captains, . but 
not to present, a legal shelter to those who’ parti, 
 cipate in, the guilt. of the master. 
tute expressly confines the relief to. acts done 
without the privity or knowledge of such. owner 
or owners. 3 Bac. Abr. 612,613, - = 
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‘We coftend that the extent of thé’ defendants? 


a fipbility is to be ascertained by a reference tq: the 
American bottom. "The ‘plaintiff and both, de: 1, 
| /fendants are American citizens, and the master’s Harnisow.* 7 


engagement to carry the articles had a reference to ak 

ie and was to have its completion in this Territory. ag 

_ By the ordinance of Bilboa, which is here part of 

i the law of the land, and which the defendants have 

ited, itis the duty of the.master of avessel to 

» | givesecurity tothe owner to indemnify him against 

all losses ogcasioned by his misconduct, Thein-— 
ference is unavoidable that the gwner is liable for ee 


the whole. The part quoted out of Curia Phik- 
e Vea goes the full length of the principle we rely Pir 
It is there stated that the owner is me Wess 
ta all réspects for the the master. 
: “This being an action sounding in damages, the : 
just criterjon is the price of similar ar- 
ticles in the market of 


"proper charges. 


the Court, "The de. 
fenidanits‘are liable'to the plaintiff for the miscon- 
as master and joint-owner of 
_ the vessel. They must therefore be liable for 
' thewhdleloss. All persons undertaking to carry 
goods at the ‘place of delivery, at’ the time: they 
ought to have arrived, whenever —_ 
FOR THE 
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‘THE SUPERIOR ‘cour 


was conr 


ed) than those embraced by the seizure, and ge? 
nerally of all the estate of the defendants, executed 
‘By them jin the year 1808, atthe Havanna} 


$ 1400, at,the expiration of twelve months there- 
after.- The material facts set forth by the de- 
| fendants plea and afterwards admitted by the plain- 
tiff, were as follows: the money was Tent to be: 


ware belonging to the defendants, in the vicinity” 


fore the ‘expiration of the ‘twelve twonths, the” 
defendants were banished. from Cuba, and: all 
their property (excepting the negroes in ‘question, — 
who followed their master) had, without any 


der a general. act-of confiscation and banishment 
against all Frenchmen residents in the island; by, © 
which act of confiscation, &¢. the’ proceeds off © 
their, estates were held. by the government;!suby 


the defendants, so seized and confiscated was 
much more than sufficient for the payment of all 


employed. in a flourishing manufactory of earthen: A : 


fault of; their’s, been seized and confiscated. 


ject in the first place to the payment of seg 
respective Spantsu creditors. The property of 


was an‘action beginning by’ an order 
Spani he right ofa, *obidined from the Judge of the 
of Néi-Orlearis, against ‘five negroes 

Revarhges: Pro- longing to the defendants, and founded on a mort. We 


scatedin Spain. gage specially of five other negroes, ‘(one except: : 


where they ‘then resided, for the payment Of — 


of the Havannah, and was so employed. | Be- 


their debts. The confiscation act points out | 
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gipfor and obtain payment. 
plaintiff is a Spaniard, resident the 


vannah, where the property of, the defendants, const: Wats, | 


seized and confiscated lies, and might have 
, obtained payment out of the proceeds of the de. p 
propesty she. of the govern- 
| ‘ment. . 
"Teun, this case judgment glen, far 
the pli in the Court below, from which the 
» sause came up by appeal. f 
- Smith, for the defendants. The judgment of 


r Ist. Bécaves after the act of confiscation 
‘and banishment, neither this form’of action nor 
any other could be sustainediagainst the defen- 


Mants in a court of just) Cuba; 


it ig substantially giving effect 
to the penal laws of aforeign government; _ 


Sd. as the proceeds of ‘the defen- 
dants’ property seized by the Spanish govern. 
‘ment are sufficient for the payment of this debt, | 
‘andare accessible to the plaintiff and nat to 'de- 
>} fendants—that judgment is contrary to equity — 
"| ‘and moral justice—and therefore not to be sus- 
7 tained in this court of equity as well as law. 
L. Tr ought to be reversed, because, after the 
, ‘act of confiscation and banishment, neither this 
“form of action, nor any other, could be sustain. 
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cases we rat 


the.attof Confiscation the defendants 
reduced to"an actual ‘insolvency.——By. that 
Datona ‘the title to all their property in Cuba was 
Corns ‘out of them and vested in the government 
‘Cuba, thé'parties to the contract, the sec | 

for its fulfilment and the mode of proceeding’ 
obtain it; were by that’ act’all equally changed, | 
If a remedy against the defendants could*haye | — 

‘been pursued by the plaintiff in Cuba, it must 
 have*been by an action, either in rem or 
~,But the plaintiff'could not ‘have’ Stipe 
“an order-of seizure,’ or any other pro. 
in the ordinary form, against the | 
of thegefendants, in any of the judicial tribunals 
- of the country, because, by the act of confiscat 


&e. —there the supreme law of the land, all thee 
| property of | the ‘Acfendants vested ipso facto in th 
government. And by that act it was ordaing 
that Spanish creditors Of Whatever degree sho 
prove their debts and solicit payment ‘only 
conformity to the mode therein pointed out. 
‘would therefore have been as unnecessary and ins 
decorous.as inadmissible to have instituted an 
see in Cuba against the property of the defen» 
. Equally was the plaintiff precladed. by 
set from any civil proceeding ém personam 
_ against the defendants there. The governmest 
jealously reserved to itself the exclusive 
“privilege of pursuing the persons. of the defen. 1 
-dants and that by the criminal mode of banish. | 
ment. The execution of that sentence was | 
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pleas would 

‘there, shall they not b@ihere ? Shall the plaintiff 
be permitted to purse remedies here against the 
defendants, which would :have been inadmissible 


“TERRITORY OF. ORLEANS~ 


willy inéompatible with, the. indulge to: 


on. the. supposition that the defendants 


after the act of confiscation, haye been, * 
to.a real or a. personal action in a court of 


”” justice in Cuba, could they not, in the one case, 
have plead with effect the act of confiscation, and 


in. the other, is it not,too revolting to justice and 


morality to suppose. that after the seizure of all 


‘their property by the. | 
fault and. subject to the payment of their de 
a.court of justice would suffer the plaintiff in the 


4. \, frst instance to imprison the persons of tlie de- 


ts, and.not compel.him to resortiito. the 
fund. beld out, by the government, 
‘Which. was accessible to, im,an@ mot to them ? 
ave been effectual 


in his. own country—the very country where the 
contract was made, and where the defendants have 


_ experienced from the government a rigor. they 
could not elsewhere have been exposed to? So far 
_ was the plaintiff from:a capability of maintaining. 
] an action in Cuba against the defendants, ‘that he 
7 could not lawfully even have received payment 
} from them’of his debt—any payment made to 
} Aim, after the act of confiscation, would have 
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Faiz 1809. 
First District. 


v8, 


hy 


Were. time, in such’ manner, and under such circu 


Sortiori beprohibited from suinghere?- 


“ self by the social compact to obey the laws: | 


cases 
public treasury, and. ent 
“receive back the amount of his debt, at sump 


 ‘Stances, as it pleased to prescribe. If the gi 
" ernment had pleased to lay a tax on the debt’ of 
every Spanish creditor so received from the Span. 
ish treasury, isit possible that any one would mains . 
tain that the Spanish creditors could in such case 


», lawfully pursue the unfortunate exiles in foreign , 
countries to compel them to refund the deficiens 


ty thereby produced? If the plaintiff could nei, 
thersue nor receive payment from the defen. _ 
dants in Cuba, and that by a law of his own coun: #4 
try which he was bound to obey—shall he not 


“The civil can hinder, or sake, void 
the dbligetion of ‘aiipromise, ‘or 

“ ways, or, by such ‘an act as affects “pros 
“ miser or contracter immediately, ei such | 
“an act as immediately affects 
the promise or contract relatesyand, nthe mean 
“ time affects him, only remotely, And, further, | 


_ «© where the act of the civil law afféctshimimme 
diately it may be antecedent, or,subseguont to the 


“ promise orcontract.” Rutherf: Inst. N. L. 
2. oh. 6. 11. p. 247. He bound him 


“and this obligation is antecedent to his promise ” | 
or contract.” 253, “If we 
make a promise or contract/by whichany per. 
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Bhim the right so acquired, thismet oftithe 
law affects him immediately and directly . 


954. The government then, by thie act of con- - 
fiscation, not only actually prohibited any future 
payment of their debt by the defendants tothe 
plaintiff in Cuba, but it had aright so to do. It 
the right which he might otherwise have acquire 
of suing the defendants upon their contractin’ 
Cuba, but it exercised that power consistently: 
with the principles of natural law. ‘For,itis most 
» evidently just, that when the sovereigh power in | 
the state takes from an individual; without his 
oid | fault, and only to effect a genial benefit, the pro- 
wo | perty with which hesintended to discharge his 
va debts, it should protéet that individual from suits 
an 


that might be instituted against him for not so 


employing the property of which he js thus de- 
‘prived. ‘This confiscation of the defendants’ pro- 


| —perty, toan amount sufficient for the payment of 
i | all ‘their debts, and subject to such payment may 
he | be not inaptly considered as the forced 

| of adebt to a person constituted by law to re- 
geive it for the real creditor, and resembles pay- 


$3] ments made to curators, tutors, husbands, recei- 
ise g payments which would be 


| ™ ° x Us. 
at the same time will remotely and indirectly poppin 

DV 7 affect us and discharge our obligation.” 
a : 


Part 1809, 
District. 


to be received, of enjoyed by the real creditors 
Pothier, des Oblig. part. 3, ch.\,4 
“Contracts are to be decided upon and 


Pothier, Cont. de Société, §159, p- 133, Disa 
“ putes between foreigners or strangers.to be dew 

The laws of every 

ebligatory upon all who are within its limits,”, 

——‘‘and by the curtesy of nations, whatever laws). 
“« are carried into execution in one government, 
“‘ are considered as having the same effect every, gf». 
where, provided they do not occasion a preyust! 
“ dice to other governments, or those who arey_ 
“entitled to their 3 Dail. 370, notes” 

So far as the act.of configeation has been cars 
ried into effect upon the ‘property of the defen. Be 
dants in Cuba, they must. be bound by it—but 
they are clearly released from all futuneobedience 
toa government which .has banished them from. 
its protection~-with. regand, to thé 
‘miserable temnant:of proper they have, 


_been. able to withdraw. from. aphehe 


fiscation, they are-entitled here to. the px ction 
as well of law as of humanity... .. 
- Bur how stands it with the plaintiff-—a native “* 


and resident of Spain ?_ He is: to be viewed, -a 


to this question, only as the indefeisible subject 
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to him, that act is absolutely obligatory: tot 


1a only in Spain but elsewhere ;. not only so far agit 
1 .is executed, butin whatever it is only exeeutory- 


‘With regard to his claims, the:tifle. to the whole 
of what was the property of the defendants,: is 


since, ‘in the transfer of title effected by the act of 
Leonfiseation his interests have not been neglected. 


action ought to be instituted ‘nic thangdl oh the 


Spenish government, ‘to. the: it 
IL Ture lenda which 
judgment. the eourt below ought to be re- 
|—viz : becaugeit is substantially giving ef- 

fect the penal laws of a-foreign government. 


‘Phis. is. not only law, to chim, but is’ is.equity, 


"What is the. sittation of the plaintiff under the 


et Of confiscation, asto this debt? He is en- 


goverment. 
(| furtes @ suit against the defendants in this country 


to recover from them payment of the very debt 


‘counttohim. Whatever surplus may remain 


 dtshhands after payment of Spanish creditors is to 


become a forfeiture to the state. If the plaintiff 


a ibelongto him, a Spaniard, to alledge the,, myali- 
j lity of Spanish 2 OF CONT catio Wit nd Dzesorna 
out of them and in the Spanish. government, 
> 
7 
| 
4 which» the Spansih government would ac. 


CASES AN THE SUPERIOR | we 


Fatt’ 1609, recover im,thisaction he thereby precludes hittisell 
District | fom demanding from the Spanish treasury: thas 
ambuntand, which he would be entitled toreceis 
& Wit, Toes it not follow irresistibly, that a recovery 

| ~ the plaintiff in this suit, would inure substantially 
- tothe benefit ofthe Spanish government—if,: ins 
deed, he would. not be obliged to account to 
it immediately as its agent for the money so fe | 

eoveredhere.. Nothing but the glaring imposs 
»», bility of that government sustaining a suit in its ms 
“own name to recover the forfeiture of the ree =f 7» 
mainder of the defendants’ property now pursued, 
-by the plaintiff would prevent such an account 
-beingexacted : and shall we suffer thattobedone / 

courts indirectly, which we would reject 
indignation if directly demanded of us ? 
‘III. As the fand.in the hands of the S 
governmentissufficient for the payment of the. des 
fendants’ debts, and is aéeessible to the plaintiff, 
and not to the defendants, the judgment ofithe | 
court below, is contrary to equity, and therefore 


ought to be reversedi nthis courtof¢quity aswell 
law. _ And in support of this ground wei rely 
‘on the principles laid down. by the Lord Chan. 
cellor in the case of Wright vs» Nutt, ia | 
which he says among other thingss= There ig: 
“no doubt in the world, but that-according t | 
“the general principles of a court’ of equity, 
.“ where a man who has not actual.possession of 
“his debt (for if he had actual -possession; 1 
* should conceive, that it would be payment ¢ven, Fa 
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but Fart. 1809," 


equity be considered “as acttial “paythent} nd 

that'd man was Vexed twite forthe Santé des & 

upon some’ formal” difficulty’ of aking. 

the fact of payment available at 

athe power of of paying’ themdebt denending upon, 

‘oP if insted’ of inaking tise of 


stilt more peculiar: which: is, it is'totally 
ipossible f fo to's ssign over that right to 
de Btor for him to'make 

and it wagnot in 
the power ofetlie Spanish government td abro- 
pate the defendants were morally bound 
|  ‘nisforttines and: lossewof the defendants, could not 
mar the plaintiff's: title to the payment of a lawful 
debts “He was under no legal or moral obliga- 
to the. Spanish government for 
payment of aidebt.not contracted by it—no | 
im favor | 


G 


“cise of th power which He ia 


Farr 1809.. 
First District. 


howeven a question 4 


Depora 


Corrin& Witt. 


. out of Ruthérforth, is certainly otlaw. 


to enforce it, 


) thesS government, can take: from him’ 
legals ested right. 
“A debt is created by contract and’ exists till them 
contract is performed." The ‘interferenc of 
ernment ‘to exonerate ‘a from: the “perfors 
mance of his contiachy whether | upon or ‘without 
conditions, or to take“frém. the “creditor the pro, 
tection of the law; not 
the debt, though ity Aécdlly the remedy” for 
it. The debt ‘and’ in” ‘a foreign cou 
payment is freqtiently enforced. CRY. Eh 
worth, Hamilton Vs. Eaton: Martin’s notes, 
The passage cited’ by thé 


true that can mike the 
a promise or contract, thoughiit may, ‘what: 
dishonest. debtor 4s’ “the dime’. thingy withtiold 
from the creditor thé! leg of enforeing 
‘compliance ; it may create legal impediment, it 
may destroy the remedy, but thevright of the cre-. 
ditor may only be destroyed own acty until 
the debtor fulfills his 
can destroy or modify ¢ontracts, 

The obligation of contracts is not only ‘found. 
-ed on moral principles, but’ that necessity of indi. ‘ 
vidual confidence so essential to the well-being 7 
of. man, and indispensable to the existance ‘of 
‘human society. ‘The ‘moral is scarcely distine 
-guishable from the legal obligation, and the col- 4 
lected power of the apd Ly follows 
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no le- 


m peace, ‘and shall have the benefit of the ‘¢onstitu- 
ted authorities of the country where the: ‘creditor © 


finds thejdebter to enforce their fulfilment, 


“Legal impediments are temporary and local, 
War does not extinguish the rights nor dissolve 


obligations , of. individuals of the. - belligerent 
mations, it only: suspends. the right of bringing 


apt during the continuance of the war. 


First District. 
_Jj 


impediments to their Dr Bona 


Cor Fin 


“The statute of limitation affects the remedy but: 
fects it locally ‘Within the of 


pte power who passed it. 


In Rugley vs. Keeler Johnson, 363, “the Su- 
rior Court of the state af New-York, held that 

4 icy were not governed. by the statute of limita- 
<3 of another state, in actions or contracts en- 
into-there. The same decision took place 

tale vs, Phelps, 1 Johnson’s cases, 139, and in 
Pearsall & al. vs. Dwight & al. 2 Mass. Re- 
ports, 84. In all those cases the plaintiffs could, 
not have sued in the states in which the contracts 


were made, but were allowed to recover in ano- 
~ ther state : because the /egal impediment which 
| ¢xisted in the place where the contract was made 
local. 


act of confiscation did not the 


. ‘debt, for, independently of its effect being /ocal, 
| it is temporary. If it were repealed whatever 
| aught ave been the consequences of it during its 


® 
nd Dy the law of nations, contractgibetween indi- Far: 1809, 
ut i 
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Firs District. 


existences 
would be; 


debts tid 
Wir, the enemy’ were. ‘confiscated, and 
9 


Ney 


to British individuals into’ the public» treasumyy 
- It cannot be doubtéd that these’acts did not des, 


rolina had not. destroyed the debt, but was,only 
a lawful impediment to. the recovery, essentially 


enforce payment of the debt into the treasury § 
. by committing ‘the debtor. Hamilton having 
_ joined the British, the commissioners called on 


debtors were compelled to ‘pay what they owed 


troy the debt; they affected “the remiedy, “A q 
clause jn the treaty: made by Mr, Jay provided ~ 
that British creditors should “meet with 


ful impediment to the recovery of their debtsim 
Art, 4, and in the case of Hamilton’ vs, Eaton, 
already cited, the Circuit Court of the United 


States, presided in by» Chief Justice Ellsworth, 9 
determined that the confiscation act of North Cag} 


temporary, the duration. of which, was put a 
end to, by the repeal, the. act 
the treaty. ~ 
Eatoy, before 1777, had given, 
bond for one thousand pounds to Hamilton, In } 
that year the property of Britishsubjects was coms 
fiscated by law, and commissioners were appoints 
ed to call on all persons suspected to be indebted ” Fe 
to British subjects, examine them on oath anda) 


Eaton, and on oath was compelled to declare he 
owed one thousand pounds to Hamilton and ‘te | 4 
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OF THE TERRI rORY oF 


ces into the, treastryy toavoid Fart 1s09 

@pimous in the opinion that the confiscatle law 

had treated nothing -but a local and temporary 

impediment to the of. he debt, 

7 «We therefore. let: the Spanish. 

cation act “is: of the «same species—and conse. 
quently is only lawful impediment. if it be so, 


its effect is Jocaland temporary.. As to place it 
is, to ‘give it the utmost extension,.to allow it to 
operate throughout the dominions of. Spain; for, q 
‘tis only the act of the government of the Island WW 
Cuba—as to -time,’the impediment, must 


ease to have effect, as soon as the act which 
“created it is repealed, As the plajntiff has brought 
his suit in a couantry,. within which the act. of the 
government of Spain»cagnot have any effect, 


he will be recoyer, 

Smith, in reply. lawful impediment to the 

yetovery of adebt, in the country where it arose, 
May without discharging the moral obligation of 
payment, be universal, This is a fundamental il 
4 "principle of insolvent laws. The title of assig- | 
| nees of creditors of an insolvent in one country, Wi 

fsrecognized throughout the world. A discharge 

of an insolyent under a law of one country from 
@ debts contracted there, is a legal impediment to 
future from him, not only in | | 


| | 
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"1809, ‘countty but jevery then yet. his 
Distic* obligatignto ‘pay his debts, is undiminished. 
Desona thereféte, from a consequence, that becau 


Wine an 


one, that it must be merely loc 

should be in-opérative in’ 
‘That must depend on ‘the hature of 
ment and the principles Of’ justice,” or sound pol 
cy on which it thay founded, It is the poli¢y 
of commercial states; and it is for the benefit of 
commercé,'that' the impedimefit to the recovery 
of anterior debts’ from a discharged insolvent, 
should be both: ‘permaiiént and general. ‘And 
there is strong analogy between a 
insolvent, ag toa stiit that might be instituted a. 
‘gainst him for the recovery of a former debt—and 


the defendants, as to the present action, in this re v £ 
- pect, that in both instances their estates have pasa 


sed into the hands of persons indicated by law 
to protect the interests of creditors.—The act of 


~ confiscation has pursued the principles of an in- " 


solvent law both as to the mode of classification 


debtors who were the. objects of it. ‘And the 


defendants have thereby in fact, been deprived of | 


an ample estate which has vested in the govern. 
ment as a fund, in the first place, for the payment 
of their Spanish creditors. "That fund is. morg 
_ than sufficient for the purpose—but, ‘there: 


iment to: ‘thie ‘recovery’ of a debt in one 
is only a legal, and. is not, ‘also, moral 


_and payment of Spanish creditors, and in predii= |} 
ding the institution of private suits against their | 


: 
0 
4 

‘4 

bd 

he 

+ 

4 

; 
: 
q 
4 
= 


of natural layy,. of moraljustice, all | 
quire that ‘this court should in the, present casey ‘Comes Wn 
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- Do not then the principles of. sound: 


Fun 
First 


adhere to the principles v which regulate j itia cases 
arising ander foreign. insolvent laws? Ought it 


not to judge the plaintiff by. the. strict rule of his 
own laws? and deny him,eyery remedy that could 


not be indulged to him under the act of confis- 
gation? Potter vs.. Brown, '5 East 131.. Shall we 
“hot otherwise be aiding the exectition of, the pe- 


“nal laws of a foreign government ? If, inthe pre- 
"gent case, the plaintiff should prevail, if the funds 


seized by the Spanish government are not to be 
allowed to operate the extin¢tion of their Spanish: 


“debts, the defendants would be rendered unneces~ 
sarily insolvent, ‘The act in question,was not penal 
“but beneficial. and remedial tothe plaintiff. Can 
then the defendants be morally obliged-to provide 
further payment for this favored debt at the ex. 
pense of their other.creditors, andto the. beggary 
oftheir offspring? Will he receive any injustice 


ment had not a right, for their own benefit, to ex- 


- tinguish the debt due. to one of their’ subjects, 
i may they not, at least while they . preserve the 
~ debt, modify the form and manner, and preseribe 


_ the time of payment, and'thereby morally as well 
as legally discharge the debtor? Is it not flagrant 


7 : iniquity in the plaintiff then to turn his back up- 


on the offered payment of his debt, only to pursue 


“by. their refusal ? Even if the Spanish govern. 


~e 
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Fart 1809, and defendasite, and Rob them of 
theJast: of the ‘wreck ? ‘and has court, 
equity power to repress. the ‘iniquity, and compel § 
Ware the party ‘to'résort to the sufficient security. with) 

in his feach, and which, come, 

the deferidants; cannot otherwise. avail them 4 
One word as ¢ase of Hamilton vs. 
decided: in the Circuit Court of North Carolinas 
It seems to have’ no material feature of, resem | 
‘Blance to this: “Theres the British creditor wags 
‘not a resident of the state, that passed. the act of 
confiscation, nor ‘was he subject to its laws, nor 
had any fund been provided for the payment of 
his debt. That act was a. species of national 
hostility, whichthey thought fit, afterwards, and be~ 
fore the institution of that suit, to recall. So fart é \ 
as that act compelled the deposit of the amount é oe 
of debts due to British subjects: intothe treasury] 
of the state, it could bélviewed only ds an act of 
oppression to their own citizens, not reléasing’ 
them from their moral obligation totheir credie 
tors. It may well, therefore, be said, that the ima J 
pediment thereby created to the recovery ‘of thd) 7 
debt, was a local and a temporary one, removed) 
by the acknowledgement of the of 


By the Court, Liwts; J. alone. The plaing 4 
tiff is.a Spaniard, and’the defendants are French d 
_ emigrants from the island of Cuba, forced away 
by the_govyernment:—A proclamation of the Spas 
nish government compelling the French:to leave’ 
the island, has directed their property tobe cone 
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a or THE TERRITORY oF ORLEANS. 
spanish creditors out of its proceed It is agreed, 
# that the defendants had property cOnfiscated to 
more a sufficient amount to satisfy Sawpry 
It is therefore, that, as the govern 
ment has by its act pointed out the mode in ee 
which the Spanish creditor should be paid, that 
mode should be first resorted to, before he could 
. pursue the debtor in this country. And this 
principle is consonant to equity, juscer and hu: 
munity. aye 
Tue defendant having charteréd the plaintiff’ S Voyage 
vessel for a voyage from New2Orleans to Charles- sailing ; 
p~—stonand back witha return cargo, engaged to pay freight allowed. 
him two thousand dollars for the voyage. After 
: the cargo was mostly on board an atfachnient was 
Jevied on it, andthe voyage broken. - The plain. ‘ 


tiff brought his action claiming the two thousand 


EP Derkigny, for the plaintiff. This was an ens 
| tire contract. Thedefendant stipulated for the 
a 
‘| | was the terminus a quo, and ad quem: Thé 
1 plaintiff made the necessary preparations, and, 
® Without any fault in him, the voyage was broker’ 


performance of a voyage of which New-Orleans’ 
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1809, 
First District. 
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he is entitled to the consideration ney ; it is 


, entire sum, ‘it cannot be divided. 


Sanpry 
vs. 


“Dimedn, for the defendant. In charter part 


é freight i is not earned until the voyage is performed, ‘ 


Abbot 179. In this case, it was not even begun; 


all that the plaintiff can require is payment for | 
lading the vessel and for time lost. Toallow the J 


whole freight out and home, would be to make 


the freighter, in the present case, and in that of ; | 


the loss of the vessel, an insurer. The Ordie 


nance of Bilbao, our commercial code, does not 4 
allow in acase like this more than one half of the 7 


price agreed on for the outward voyage, 
If any freigh‘er,.after he has loaded a vessel witht 


his merchandize, should wish to annul the chars 
ter party, and. unload his merchandize, he my 
do it. But he shall be obliged to pay the exs p. 


pences of loading and unloading; and shall alsq” 
pay the captain or owner, one half of the frcigia 
agreed upon: with this circumstance, that if the | 
charter-party has been. made for the outward and 
the homeward voyage, it is to be understood that 


he is to have only the half of the freight, whith |. 


corresponds to the outward voyage. Chap. 13, 
art. 9. 


By the Court, Lewis, J. alone. If the vor 


age were to have ended at the port of Charles. 
_ton, and the vessel there to be at the disposal of © 


the master, I should have no doubt (according 
to the Spanish authorities) that the master. would 
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/ Rive been entitled to one moiety of, the freight 
© agreed upon; but where a vessel is chartered to \ 


Fatz 1809, 
First District. 


go from one port to another, and back with a re- » 


Vv ‘ 
Brown 


Vs. 
LrYyen., 


i | turn cargo upon a distinct freight for the out. 
i ward and homeward voyage, and the voyage be 
a | broken, the shipper is accountable for one moiety 
only as regards the outward voyage. The a- 
mount of freight agreed upon for the outward 
if | ‘and homeward voyage, was an entire sum, and . 
¥ the only difficulty is in ascertaining the amount 


of the outward voyage. 
Had the shipper in this instance, chartered the 


' delivered to the master, it is presumable, he would 
| X « not have undertaken to give more than.half the 
, | sum here agreed upon for the whole voyage; 
'7F and the voyage being broken, the master then 
, eS would be entitled to only .one moiety of that 
«sum. The vessel not being employed in the 
, homeward voyage, nor the master deprived of 
the use of her, I consider the law does not con- 
template that the master should be entitled to the 
amount of freight for the whole voyage, And 


yng the moiety of the outward voyage, than by 
allowing one fourth part of the freight agreed ups 
' on for the whole voyage, which is sccordingy 
_ adjudged and decreed to the plaintiff. 


yessel only to the port of Charleston, there to be 


there seems to be no other standard for ascertain. . 


afi 
4 
3 
> 
< d 
é 
O 
. 
a ~ 


IN THE SUPERIOR COURT 


Fatt 1809 PACKWOOD vs. FOELCKELI.. 
First District. 


Tuts was an action brought to recover a debe. 
contracted by the defendant prior to his insolven~ 


» fit of the imsol- cy, but subsequently assumed by him. is 
“yent act and af- 
_terwards as- 


a debt Ellery, moved that the bail be discharged. 
previously con- 
“tracted, cannot JfcShane, for the plaintiff. The defendant 
wa en ought not to be discharged from his bail. This 
debt is supported by a good consideration ; and 
though the insolvency of the defendant had bar; 7 
red the legal remedy of the plaintiff, it had not 9p” 
extinguished the defehdant’s moral obligation to ™ 
pay. His subsequent assumption of the debt, has 
now revived the plaintiff’s: remedy, which ought 
to be extended to him in all its forms, and not be 
curtailed in its most material parts. The Spa.) 
nish law makes ho difference between the pro | 4 
‘cess to compel the payment of debts thys revivel™ 
ed, after the debtor’s insolyency, from those sul ne 
sequently contracted, and the principles of the” 
Spanish, and not those of the common nlm cit 
-. to prevail. 


Ellery, in reply. Bail is not known to ine ; | 
Spanish law ;- it is derived from the eammon. law, } 
and introduced into this country by our statute; i 1 
ef: course we naturally look for the construction “4” 
of our statute, to the source from whence it is 
derived. In England and in the United States, 
this point has been repeatedly settled, and, no de- - 
fendant who thus conscientiously revives a debt, 
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+ oF THE TERRITORY OF ORLEANS: 
‘| Fats 1809 
can be holden'to special bail ; nor will the court 
t turn his honesty into the means of hisi imprison. 
ment; this, to use the expression of Lord Mans- | 
4 field, would be taking an advantage of conscien- or 


tiousness, to use it against all conscience. 2.7 
Strange, 1233, 2 Bur. 737, 1 Mass. Rep. 283. 


t By the Court, Lewis, J. alone. Let the bail 

d 

PARISH ys. SYVDICS OF PHILLIPS... 

Tue petition stated that George T. Phillips mortgage void 


8} «onthe 11th of May 1807, executed to George in the hands of 
tt  M. Woolsey, three several mortgages for the with 
4, total sum of seventy-six thousand dollars, pay- 
~~ sable by installments. That Woolsey, in the month’ 
March following, for a valuable consideration, 


7/9} transferred those mortgages to the plaintiff, after ' 
which Phillips became a bankrupt, and hisestate 
vested in the defendants, in trust, &c. In 
the conclusion an order of seizure was prayed 
3 : 4 


Tue answer admitted the muorignges; their 
and the bankruptcy, but stated that 
79) = Woolsey was at the time the mortgages were ex- 

Mi ~—secuted, and long prior thereto, a dormant partner 
1) _of ‘Phillips, and that the mortgages were recciv- 
4 


ed by him witha full knowledge of Phillips’de- 
> ‘ranged affairs, and in fraud of his creditors: that ay. 
Totter, whoreceived the assignment of the mort- | 
the name of the plaintiff, was atthetime 


4 
‘ ‘ + 
a. 
‘ of 


Fatt 1809, the agent of Woolsey, and had also full notice of 


obligations of Phillips as to such partnership, 


Parise 
vs. 
Syxpics oF 


~ submitted to them by the court, np found the 


ledge and Without the authority of the plaintiff, and 


CASES IN THE SUPERIOR COURT ~~ 


4 
and. accepted the assignment with such a know. | 


in fraud of the creditors of Phillips. = 
A’‘yury was impannelled to try several issueg 


following facts 
1, A PARTNERSHIP Phillips; 
Woolsey, and one Coit. | 
_ 2, Tuts partnership was dissolved on an offer 
made by Phillips on the 5th of September 1805,’ 
to pay eight thousand dollars to each of his part- 
ners: 
_ 3. Tux partnership was renewed between 
Woolsey and Phillips, and not dissolved previous re 
to the bankruptcy of Phillips. : 
4, Wuewn the mortgage was made by Phillipg y 
to Woolsey, the former was in failing circum: & 
stances, without the knowledge of the latter. ’ hie 
5, Torren, through whose agency the as. 
signment was made to the plaintiff, had full’ 
knowledge of the failing circumstances of Phily 
lips, at the time of the assignment. 


. Prevost, Ellery and Robertson, for the defend 
pa After the affairs of Phillips became derans 
ged, no act, even a public one, of Woolsey, 
could dissolve the partnership; for no partner 
can fraudulently and unseasonably renounce a 
partnership. 1 Dom. 162, Lex. Merc. 459.4 
Brown Matley’s case, 
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. The partnership rendered Woolsey liable to Fars, 1809. 
the payment of the partnership debts, in their First District. . 4 


fullextent, Watson 46, 168. Lex. Mere. 123, 
430. 2 Blackstone 98.5 Term..R. 601.0 
Wootsey being a partner, the mortgage ex« 


‘ecuted in his favor by Phillips, was in’ fraud of 


the creditors of the firm, whichat that time was 
actually, if not declaredly, insolvent; and sup- 
posing him a creditor, still as a partner this claim 
could only be satisfied out of the surplus sum of 
the firm. Curia Phil. 406, Ord. Bilbao, 107. 


But Woolsey was not even a creditor and the 
. mortgage was without consideration, and subject 


to the exception of non enumeratd pecunid. 3 


Febrero 405. 1 Brown 428. 3 Wilson.187. 2 
en. Blacks. 4000. Fraud in cases ‘of insolven- 
is always presumed. Cur. Philip. 408. May 


be. proved by circuthstancess Ath. 352, Pothier 


20. Equity relieves even against presumptive 


Fraud. 1 Atkins 352. 
‘Whether there was a partnership or not, the 
mortgages are equally fraudulent, and voidable 
at the instance of the creditors at large, Phillips 


being then insolvent. This principle was adopt- 
__€d by the Roman law, and founded in strict mo- 

rals. It has been received and recognized by’ 
all the civilized world. It is the law in Spain 


and France, and accords with the common and 


| statute law of Great Britain. Digest, tit. 8, § 1. 


Fonblanque, 260, 267. Cowper, 424. Lord Mans. 
field's opinion, | 


- Parisn 
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Faw 1809; THE assignment partakes of the nature of the ¥ 
_ First Distri fia original mortgage, and was polluted by the same 


Foxx | & at. fraud. Fraud is an excéptio in rem, and follows 
vs. 


the subject matter through all its changes. 3 
Febrero 591- Watson 286. Fonblanque 139. The 
‘assignee had knowledge, if not notice of. the 

fraudulent execution of the mortgage. Thisap, 
pears from the person chosen to represent the “J * 
assignee, from the date -of the _assignment, ae 
the circumstances attending. it. Totton, who 

; undertook to represent the plaintiff, was not au 

__ thorized by him, on the contrary, he was Wool, J 

sey’s man. If he was authorized by the assig. +} 
nee, he had full‘notice of the situation of Phil- 
lips’ affairs, and notice to him was. notice to his 
principal. 1 Pow. 485. If on the contrary, he 
was not authorised, he could give no validity to 

the assignment. Notice is charged ,in the ange) 


.  werand has not been denied. 1 Pow. 45. 1 Ver. 
non 484, Wally vs. Wally. 


CasE ADJOURNED.=-See Post 4 


FOLK & AL. vs. SOLIS. | 


“No bailin ace for a libel. The defendants had been | 
tions for a libel, held to bail, on an’order obtained from a ‘cage 
— al ot his cliambers, in the sum of fifty thousand 7 

| dollars, and now moved for his Cian: 


Brown and Porter in — of the motion 
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Fant 1809, 
"The ordef is unsupported any of the First District 


Jaws.of.the United States, the acts af the terri- 


tory, or the ciyil or. Spanish law, the only. sources 


V8. 


which the court can derive any 


“Tue acts of thie legislature 
cams provisions on the subject of bail, but they 
are far from ’ authorising the demand of it ina , 
case like present. The det regulating the 
"practice of the Superior Court, 1805, chap. 26, 
412, points out the cases in which bail is'to be 
“required, viz. in suits for the recovery of any 
. debt or damages on a note, bond, contract, or open ° 


| account, or for damages or injury to, or detention 


the property of the. petitioner. The,spresent 
ease is for the recovery of damages fora perso- 


Tal i injury, affecting . the feelingss the 
Rot the property of the plaintiff. 


By the civil law bail a8 only required in n civil 7 


ases, for injuries accompanied with force. 3 . 
Bl. Com. 280, 


on the same side. The laws of 


- Spain allow the plaintiff in all civil suits, with- 


out anyexception, to demand from the defen- 
' dant, when he is about to depart and even where 
he'is not a freeholder, surety judicio. sisti. 3 
Partida, L. 41, tit.2. ‘Politica de Villadiego, 3 

art. 2,7, art. 7. This kind of surety corres- 


» ponds to the special bail of the English lawyers, 
= if we adopt the definition of Febrero. 2 Libreria 


dle escribanos, chap. 4, \ 5, art. 141. But the 
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First District. 


Foux § & AL, 
ve. 


Sous. 


juries: to the property. 3 Blackst. Com. 128, 


CASES IN ‘THE SUPERIOR COURT 


order of the judge to authorise the demand ot) 
4 the surety had certain prerequisites. The affidas 
vit of the plaintiff is not one of them. Spanish 
_ courts respect the maxim, nemo testis in propria. 7 
 eausd, and the existence of the debt and of the @ 
“ defendant’s intention to depart, &c. are required | 
to be established by indifferent, though ex parte: 

testimony, or by some authentic document. 27) 
Recopilacion de Castilla, lib. 5, tit. 46, Po 
litica de loco citato. 


Aléwoiuler, Moreau and Duncan for the 


‘tills. The act of the territory: cited by the de. 
fendant’s counsel, fully justifies the order of bail, 
in every. case of an injury to the property, tho’ 
not perhaps in the case of a mere personal inju» ¥ 
ry. The. plaintiffs claim special damages. 4 
Orpers of baillin case of a libel are not rgre 
incidents in Great Britain and the United States. SiR 
2 Johnson, 298. 


Porter in reply. An action for a libel is ofa 4 
instituted to recover damages for an:injury to | 
property of the plaintiff, and there exists a clea a 


distinction between i injuries to the personand ind 


144. The loss of commercial advantages and @ 

credit is stated. as the consequence of the inju=/amE 

ty of which the plaintiffs complain. But this is) 

only a matter of aggravation. The real ‘gist of 

the action is the injury to the person. 
_ Ip it be the practice in somie of the’ States 
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P require bail, in amaction for alibel, it must havi: Fatt 1809. 


of been introduced ‘by statute. Tt is. not demand- 
ing | able by the common law. Fide. 13, ¢ 67. Black-, Four & AL. 


he ‘The Court, Lewts, J. alone. “The word of 
ed the statute are too plain to leave a doubt. Thet 
té-9% obvious meaning and import of these expres- 


yy sions, injury to or detention of property, confine 
2 ~~ the case, in which bail i is demandable to suits for g 
direct and specific injuries, accompanied with 
‘9H force; the amount of which may be ascertained, 
4 furnish the judge a datum as to the amount 
of the bail. But it is impossible that slandérous 
| or libellous expressions could do any possible in- 
0 to the property within the words and” mean- 
ey | hy, ing of the statute: for although a person by 
LS 4 “means of the slander, should become a bankrupt, 
9) yet neither the quality or the condition of his. 
y property can be thereby injuredwor changed. 
Se Consiperinc then this case as without the 
2% words and meaning of the Territorial act, it re- 
Ee mains to be considered whether the laws of 
Spain, or common law of England, have provi- 
PP ded aremedy like the one to which the plaintiffs 
oe) THE Spanish authorities mention two kinds of 
q 4 sureties analogous to what British arid American 
lawyers éall bail. The surety Judicio sisti- ‘and. 
that Judicatum solvii—the latter kind of surety is 
distinguishable from bail by this particular cir- 
that it insures actual payment. But 


oF THE TERRITORY OF ORLEANS. 


i 
j 


CASES IN THE SUPERIOR COURT 


Fat. 1809, the judge can issue an order Of bail rather 
for one of these kinds of surety, wher surety» 
MEEKER was stipulated for at the time of the contract, gp 
Msexer, When, afterit, the affairs of the debtor beconie de. 
ranged, or when he meditates a removal : .andthe  - 
_ fact on which the plaintiff applies for remedy, © 
“must. be satisfactorily madé out by indifferent 
testimony. 
Tue common law has no on 
a demand of bail may in this case be established, _& 
Ir seems, therefore, that the Jaw of Spain alone ~ 
may be invoked by the plaintiffs, and as they haye ~ 
snot complied with what it requires, Tam bound 
to my that my cannot have the benefit of it. 


DISCHARGED. 


¥ 


W. P. MEEKER vs. S. P. MEEKER, 


Bail discharg- Tw this case, the court, Lewrs J. alone, a 1 
ed, the affiant shat an affidavit of the agent of the plaintiff, who re 


- deriving all his 
knowledge from appeared to derive all his Knowledge from the | 
communications of his. principal, was insuffi 
cient to hold the defendant to bail. * 


defendant. 


W. P. MEEKER vs. HIS CREDITORS, 


A.cessio MEEKER, a merchant in London, became 
rum refused to 
be homologated, bankrupt, made an assignment of all his proper | 


ty and obtained his certificate. One of his cres’ ; j 


he 
in 
i 
| 
@ 
— 
FR 
il 
i 
Duncan for the plaintiff and Roberéson forthe 
. 
| 
: 


THE TERRITORY. ‘OF ORLEANS: 
in the city of New: Orleans, dis- 1809, 


covered. property of. his, levied an attach. First District 
or ment ‘on it. In the mean: while, the bankrupt 


came over, and, during the pendency of the 
the suit, made arcessio Lonorum to the same persons 
for whose benefit the in Englasid bad, 
been made. 


+ ‘ 


ch for the, moved. that the 


proceedings bé homologated, 


+ 


is. Robertson and Brown, contra: proceed- _ 
i ings ought not to be homologated,. for they” are 


in fraud of the attaching creditor. * The. assign: 

ment in London has ho-elect on. the propetty: in. * 

* *the United States, which remains ‘liable to the pur- 

suits of British as Well as American creditors. 
Kirby; 313. . 3: Dallas 369, Judge Tredell’s 

opinion. 4 Term, 92, Johnson 118, where | 


it is said ‘that: the aisignees of 
England cannot sue here, * 

is donot authorise suit. in ithe district of Colum- 


_ bia: new letters must be obtained. So, of the . 
assignment of a estate in England. 
Bankrupt laws of England have no force in 
Ireland. 1 Atkins. 82, ner in Scotland, Kaimes 
™ #573, nor inthe United States, Kirby 313. Irish 
bankrupt law not in force in England, 1 Ans- 
truther 80. Bankrupt law of one state not. in 
force in another. 3 Dallas 369. 
A crepiror has his election to pursue the 
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_ 1809; bankrupt or to prove his debt under the 

MEEKER Lorp said, in Cheval ier vs, 
Hus oath Lynch, Douglas 169, where after bankrupey, 
_, money is attached by regular process out of Eng, 
‘and, according to the law of the place, the as 

signees cannot recover the debt. 
: THE assignment of abankrupt’s estate is binds 
‘ing only in the state in which the commission _ 
issues. Douglas 160, 
An assignment by commission is a voluntary | 
assignment with regard to foreign nations and 
does not affect their rights. Cooke’s Bankrupt 
Law 243, 370. Assignment voluntary, Rix 
chards vs. Hudson and Warring vs. 
in Hunter vs, Potts, 4 Term R. 


taching creditor and the bankrupt are both Bris 


previous to the bankruptcy. The /ea /oci must 
govern. 1 ZZ. Blackst. 655, 2do. 402, 4 Terme 


L A497. 
Tue assignment, under the commission, is 


By the Court, Lewrs J. ajone. Tam not say 
tisfied that cessio bonorum can be made in this 
country by a bankrupt after having obtained his 
certificate in England. 

Fr would be prejudging the main question to 
be tried, in the suit ie attachment, viz, whether 


tish subjects. ‘The debt accrued in England and 4 


R. 182, 3 Dallas 370, 2 do. 256, Cooke's Be 


equal to a voluntary conveyance, 2 Johnson 342, @ | 


ig 


| 


Duncan, insupport of the, motion. The ate | 
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England tran the - Pair 1809, 
a ty. here to assignees, so ceased to ; 
liable to the attachment. For, if it should be Mencrew 


considered that the assignment vested the proper: 
ty in the assignees, Meeker has no property to, 


surrender, none to be attached. The suit against 

4, _ him must fail and the cessio bonorum isa nullity. 
it should be determined, that the assignment 

England did not vest the property: here in the 


disposition of it. 
‘I will not sanction a measure for the 
* experiment, and this mode of proceeding is one 
 whichought nottobe favoured. 


assignees, it will perhaps be contended that the 
property attached was in the custody of the law, 
net 7 and the bankrupt had not the power to make any ne 
| 


THE suit. was made up, so | | 

4 that the question was not determined, 


MERCIER’S ADX. vs. SARPY’S ADX. 


Tu plaintiff intestate had sent from Bor- Depreciation 
assignats— 
deaux to the defendant’s intestate, sundry vessels ° 
© loaded with goods for their joint account, and —allowance of | | 


| | had made all the advances. ‘his happened at a >a¢ debts. 


2 q » time when assignats were the currency of France, 
a and their value ‘was below the nominal amount. 
The defendant's intestate received the cargoes in 
New-Orleans, and ‘sold them for the joint ac- 
count and made returns, which were disposed of 


| 
a 
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Fats 809, 
First Distri ict, 
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in France, while: the assignats continued baowed 
ar. Part of the goods were sold on credit by! 


ADX. deféndant’s intestate, and some. of the pure 


chasers failed. 


{ 


thousand dollars; including i interest and redus 


a scale of depreciation by) the 


waved." 


_ when nothing appears in the transactions of parties 


~ 


Tre plaintiff claiined a babince of thins 
cing the nominal sums jin assignats, ae 


government... 


Tue defendant introduéed a letter -from. ta 


-plaintiff’s intestate, instructing her intestate to 


tain his funds, and it did: not appear that this ine <9) 
struction was countermanded until the 20th of 
August 1796—and-also another relating to for, 

“mer transactions in which a claim to interest 
‘for: ‘the defendant. Interest 

not to be allowed. It is only admitted where ; J . 

_ custom’ or agreement authorises it; it is true 
f 
_ Which affords’a rule of interpretation, their con-j a | 4 
tract must be’ eorstrued according to the usage, | 

and custom of the place. _But.here, it is in 
dence that in the anterior transactions, with 
defendants intestate, the plaintiff’s intestate claim. 
ed no interest, we are to conclude that. if, the) 
intention of any of the parties had beer to alter 
their mode of dealing, he ought to have sip 
ted for a change. 

Tue books of Mercier hind that. during the 
life of the parties, a reduction of the assignats 
was-never thought of. The cargoes were pure 
chased, and the returns sold, in assignats, 
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THE TERRITORY. OF ORLEANS, 
parties were quasi-partners, ‘Each was-to do for 

"the best—and.as the profits’ were to: ‘be. borne by 

0 interest is allowed among merchants as a 
‘compensation for the ‘Privation of @ portion 


+ | of the creditor’s. capital, and it is also in evi- Oe 
| dénce; that in the city of Bordeaux, the ordi. 
rate sanctioned: by government, is six*per 
t <9» cent. so that unless the court presume that the _ 
plaintiff’s intestate renounced his right, interest 
be given. Nemo presumitur donare, AS 
to the:period from which the interest'is to be 
‘computed, it seems that the defendant’s intestate” 
without an excuse in keeping. Mercier’s 
funds from the day he received the order to 
| bear to. retain them, admitting that there was no 
improper detention anterior to the letter. 
"© Asstcwars were the currency of France du«. 
9% ~— ring the time that the intestates of the parties 
dealt together. They were the circulating 
dium and the money’of account of the country, = 
and at times of less and at others of more value, 
the true situation of the parties could be as- 
certained in no other way than: by striking a bas 
lance at stated periods, and findingthe real value. 
such a balance in gold and silver, accordinggo 
the scale of depreciation established bylaw. 
the defendant claims an allowance for bad 
it ‘must that the persons towhom 


‘ 
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F 1809 
were ‘made, ‘were solvent at the 
n » that the necessary. steps for. the recovery | 
SADX. debts have not been omitted or delayed, 


etter furnishes ample proof that his funds: were 
detained; after the receipt of his letter, for 
- the benefit Bf the defendant’s i intestate, in whose. 
hands it was,a deposit for the advantage of 
-cier, till his instructions were countermanded in a | : 
(1796. After that period interest is to’ begin at 
“six” per cent. the commercial rate of 
poth j in Bordeaux and New-Orleans.’ 
Tue depreciation of,assignats ought not tor 
f the ‘defendant. Her _intestate-shipped co. 
lonial produce, which Mercier sold, no doubtin 7) 
‘assignats: the proceeds were a legal payment, = 
-according to the laws of the. country, and the 
‘nominal value was a proper set off to. Mercier’s 
demand} ‘on the day of the sale’ 
them till they were’ depreciated farther, must 
Sarpy, who was jointly in the 4 
New-Orleans, must be presumed to have act. 
fairly, until the. contrary be proven. If he 
to persons notoriously insolvent, he c 
-ted a'fraud and fraud: is never presumed. The 
“game principle“applies to the degree of industry 
“wich was to'be exercised in the collection. His 
intestate is only to account for what he received. 
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“Tn debtor in his concordat with ‘his credi.\' 

‘had promised to pay” the usual interest, les. the legal, inter- 
usités, and. they claimed ‘ten per 
offering evidence that this was the rates 


By the Court, Lewis, has been 
determined ia this court, in Caisergues’ 
s. Dujarreau,® that ‘conventional interest may Ante 


5 not exceed the usual rate in the market. Te 

difficulty in this case arises from the meaning of 

t the word, usités, which the parties have adopted 
toexpress their meaning. When stipulation is 
for any rate of interest, other than that es. 


: tablished by law, the convention should be pree - 

cise and certain: No word of indefinite import 

 _canalter the provisions of the Jaw.: Inthe case." 

cited, ten per cent.“was allowed, andwas'consi- 

© dered asa fair premium. Less than that, and'more © 

4 than the rate established by. law, has been fre- 
qeently demanded and given ; but in all such ca- 

parties had made a special fonvention. 


_A convENTION to \pay the usual interest, 
where there is no uniform usage, is too vague and 


uncertain, to fix upon and determine anyother 
| © rate, than the general one which is settled and | 

ascertained by law. Let the. interest, 

at five per. cent, 4 
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CASES IN THE. SUPERIOR 


Fax 1909, 
Fi irst District. 
An ‘authentic 
or private wri- 
~ ting, to be bind- 
ing, must be: 
signed, 


‘“Apreat from the Coiirt of the parish te 
New-Orleans. © 


THe action was brought to ‘dis 
-pellant of house and lot, on the “Bayou road, 
rented of the appellee’ No particular agreement, 
as it respects ‘the term, for which the premises: 


the appellant produced the rough draugh of @ 
lease in the handwriting of the appellee, but “ot 
ed by neither of the parties. 
Ellery for appellee, According to 
in this city, when no agreement is made betweene 
the landlord and tenant, the house is always con 
sidered: as rented from month to month, and. the» 
tenant liable to be turned out at the expiration of 
every month. th the present case, there appears 
to have been no agreement »between the parties” 
_Fespetting the period the house should be occu 
pied; the tenant at sufferance, however, pleased) 
4vith the situation of the premises, is willing gra- 


though duly notified to. quit, refuges. to 


D’Argy, the appellant: A lease written 
party himself, ought surely to be binding, though | 


‘ced than the handwriting ‘of the party ; and 
thiglease the premises are leased for one year, 


Y, va, GODEFROI, anhellee, 


-should be occupied, appearedin testimony, though, A 


not signed. No better testimony can be produ: | 


sposscss the ape 


tuitously to prolong his term for one year, ani ' | | 


of which but a few months have elapsed. As q 4 
gain, Suppose this lease void; and suppose the 4 : 


: 
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| 


in’ this ¢ity, as stated by the 


“between the landlord and tenant; the tenant holds 


only from: month, to montk ; still: the principle Gops: 
pore not embrace the present case. . This’is not. 


1 siderable extent on the bayou road, upon which - 
expense, and of which ‘he sahguinely ¢ calculated to” 


reap the “profits. Tt comes under the title of a 


time-has been specified, thé lease: is presumed 


of } produced, besides its erazurés and interline- 


ations, has neither, been’ executed tior 
That it has not, I think, isa proof, that the par- 


ties had ‘not agreed upon the terms contained in! 
a4 it. It surely can have no weight. In the Digest 

Tae oy which has been. quoted, it is said, that the man- 7 
nd ner of proving the validity of a lease is agreable 


i? a to the rules laid down tinder the title of Con- ae 
he tacts and. Conventional Obligations in general, 
oh 3 Chap. 2, § 1, art. 8, What are these rules? 
is there said, a title, which is not an authentic tis 
big tle; may avail as a private. writing, provided: 
a, been signed by the parties, Chap, 1,, 


Ae ort. 218. Their signature appears to be an es- 


s 
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cougsel, correct, that where no agreement is made \_ | 


tenant has expended considerable pains and’ 


estate, un rural, ou bien de 
in which case, our Digest says, 
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<a housé in. town, | but-a house and gardenf cons” 
gh 
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IN THE SUPERIOR COURT» 


1809} 293. ‘This rough draught of lease, then, ung 
District. by the p: can avail. neither party, 4 
affords, on'the contrary, a presumption, a 
being thus unsigned, that it was agrecable 
neither party. But this housé and lot is to 
and, therefore, in default of any. | 
agreement, a year’s lease in it, ought to be} 
r sumed. ‘The principle is correct, as it regards: 
preedial estate, “but not, in the least, 
‘to the present case. Ih proedial estates, where. 
‘ time is specified, the lease is prestmed to be 
_ for one year,- ‘in order to give the farmer time to 
(make and gather i in his crop. Andsin this. it’ Tet 
’ sembles a tenancy at will, at common law ; whee, 
if the tenant, after sowing: his land, is put out 
by the landlord, yet he shall have the a , 
and not be obstructed ‘in cutting and carrying | 
the profits. But can this be made to apply 
to apply toa in the skirts of the town) | 


upon loose papers, which tend to 
the person who has written them, such as a pro-” 
-missory ngté, an instrument of sale, &c.; al= 
though they are found in the hands of him towards | 
whom the obligation was | to be ‘contracted, |} 
are no evidence however against the: person’ who» | 

¢ has written them, that the obligation ‘has val 

_beew?-contracted, and they pass only for simple 7 

_ projects which have not been éxecuted. 2 Pos. 

thier 196. Let the judgment | the: Court 
be affirmed, 
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AL. ELMES Eas: 1809, 


ite Jovszrr, ‘being’ ih’ failing circtim: 
to stances, the defendants, who had. a claim against 
ea him, observing he-was wasting his goods, made. 
cat of which ‘his property sequestered: 
ry In the. inean while, he presented @ petition for a 


bie “meeting of his creditors, and obtained a stay of gore 


“proceedings against, him. At the meeting, the 
plaints were. “appointed ‘his syndics, and 
moved the court that the sequestered property 


the mass of his creditors. 

| "Tux defendants contended that they had by 
“their diligence acquired alien on the sequester- 

4 “ed property for the of their in 


‘case of sequestration known to the civillaw, is 

ot. when two persons, or_more, lay claimto'tthesame 

property. ‘this case, the judge orders that, 

pendente lite, the property in dispute shallremain 

in the hands of sequestrators.. 

“Acconpine to the laws of Spain, whena 
+ ditor proves his demand, and shews, to the satis- ee 

x { _.. faction of the judge, that the debtor is wasting 

“his goods, so so that there is danger that, without 

‘some summary relief, the property of the debtor 

will be destroyed or removed out of the reach. 

the creditor, in the of 
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~gpplication to a,judge, and obtained anorder,in. © 


a "might be placed in their hands. for the benefit of : al 
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be 


Sine 5 orders the- debtor's property to be.. 


1809. business, be obtained, ‘the 


unless he gives surety to the creditor. 
_ Tuts sequestration is not a in rem. 


It ‘creates no lien in fayor of the person. wh 
“obtains it. It is not always an otiginal process: 


at is a mere provisional order, which. may be had 
“at any. stage of the suit, ‘and the judgment; that" i. 
 datervenes is against the estate of the debtor “ge. 
nerally, not more. against: the. sequestered pra” 


perty than against any other*part of It com 

no lien, no priviledge... 


who “Work: and labour done.’ 
employed one Latour to make certain plans 
witness. him. Latour finding it inconvenient to do 
employed the plaintiff, with the knows 7 
_ ledge and without any objection made thereto. 
‘the defendant. At the trial, the plaintiff i intros 
duced Latour as a witness, in his behalf. | 
, Latour is inadmissible, for he has an interest in 
the suit. Hie is liable to the plaintiff, and if the 
“money is recovered fromthe defendant, he. will 
be. discharged. “He,” the witness, “ 
_sides be not interested, neither directly nor in.” 
in the cause.” Civ. Cod. 312, art. 248, 
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oF THE TERRITORY OF ORLEANS 


Mazureais, for the plaintiff. Latour has no ate 
interest in the suit, either direct or indirect. He 
employed the plaintiff to d6 the defendant’s work, - ‘Txovaap 


with his (the defendant's) krigwledge and appro- 
bation. The plaintiff knew thatthe witness was 
only the agent of the defendant, and hadnoother + 
had, concern in the affair than to procure the defen. 
tape, dant’s work to be done. By bringing this ace 
Bee a » tion, the plaintiff, if he had any election, as ta 

“the persen on whom ke should call for payment, 


has determined his choice. Peake 112, Strahan: a 


3 

a By the Court, Lewts, J. alone. Wereawit« 

ness in the situation.of the present, to be reject. 

éd, many debts would be lost for want of testi- 

ae mony. From the necessity of the case, the wit-. 

ness must be admitted, and his credibility left 

for to be judged by the jury. It does not appear 


q that he acted for himself, but for the 
woe «with his and consent. é 
4 WITNESS swoRN, 
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RULES OF COURT. 


RULES Onperep, in case a struck j jury be di, 
rected: to be summoned, the sheriff shall return 
forthwith, alist of forty-cight names of persong | 

qualified to serve on such a jury, that each of the 4 

parties then shall strike off twelve names, 
a Venire shall issue for the. remaining 

twenty-four. 


that inall cases of jury causes, the 

plaintiff shall set them down for trial for the: firsiyy 
day of the succeeding term, and that whenevell : 
only when, there shall be any such cause $0 
down, a general Venire, for thirty-six 
for the trial of jury causes for that term, shall isa 
sue returnable on the first day of the term. That 
the jury causes shall be: first called off, ‘when } 
those that are ready, shall be tried, and all others 3 
shall be deferred ’till the first day of the 
ceeding term. 


. ORDERED, that no copy of anyrecord of crimi- | a 


nal proceedings, be delivered without, the pre: 
vious permission of the court. 


4 Orverep, that the eighth rule, among the 
rules of practice originally adopted by this court, _ 
in the following words—“ All the proceeding 

** verdicts, orders ina Cause, shall in succession, 
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RULES OF COURT. 

a, as as come in, or are made, be annexed to COURT RULES. i 
‘the petition, and when’ final judgment shall 


« be rendered, it shall be Gopied. by the clerk, 

“annexed to the other procéédings, signed by 

“the judge and certified by the. pier,” be re- 
urn We 

that hereafter, in all cases 


id | judgment shall be rendered in this court, “upon. 
hat Promissory notes or other obligations in writings 
ing instrument shall first be exhibited in-opem 
% court, and it shall be the duty of the clerk to en- te Ls 

 dorse on such instrument, a short note, stating 
he judgment hath been obtained, together with 
rst the date of such judgment, 
a that hereafter, in all cases .of ine 
dictments, and other papers presented. by.a grand» 
jury to the court, no-copies shall be given with. 
at Cut the peevisus permission,of the court. 
q Or DERED, that hereafter, no "application by. 
motion or otherwise, Shall be made, nor any pe- 


 §% tition, or other paper, be read in the court while 
“4 im session, by any counsellor of this court, ex. 
‘cept while standing within the bar.” 
 & OrperED; that in all cases of suits institu | 
tedin this court, in behalf of any person, notan 
inhabitant of this territory, against any person 


residing in the same, the defendant before he 

q files in his answer, may require security to tie 

Siled in the clerk’s office, on the part of the 

Bi, for the costs of suit, — 
| 
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RULES. 


. RULES OF COURT. 


Orverep, that in all.cases either pany, | 
in a suit, shall move for a*commission, to. take, 4 
the deposition of witnesses residing out of the 
_ territory, the affidavit to obtain the same, must, 
state the material facts by the said 


the 6th May, 1809, 


hereafter, that all applications fi 
commissions to take the depusitions of witnesseg 


Fesiding out of this territory, shall be made at 


least fifteen. days after issue joined, exccpt im 
cases, where testimony shall come to the knows 
ledge of the party applying, after such issue join. 
ed; in which case, application shall be made 
within fifteen days after the discovery of such 4 


Thursday, 22d June, 1899. 


Ir is that hereafter, no perso ‘shall | 
be admitted to practice in this court, asvan attors 1 
ney and counsellor at law, who shallnot be, at® 


the time of his application, oa of thei 
ted States. 


Rules adopted o on Monday, the lth June, 1810, | | | 
Ast. Ir shall be the duty of the clerk ‘to ie 


’". atrial list, upon which the gentlemen of the bar | 


shall place their causes’for trial ; and also to pro, | 
vide and keep two trial dockets, one of which 
- shall be appropriated for issues to the court, and 4 


| 
q 
4 
i 
va 
Z 
“ty 
j 
id f 
Zé 44 
i 
q 


RULES OF COURT. 
special juries, and thy other for issues to’ the COURT RULES. 
country. 

the 

ust 2d. ‘Ir shall also be t of the clerk 


aid transfer the issues from the trial list to their res- 
pective dockets, and place them the same, 


ake), 


3d. Tue causes shall be taken Pin in ‘rotation. i 
for they stand upon the*issue dockets, commen 
cing with the first, and be tried, continued, 

war “Ath, Every other week, shall be appropiate’ 
to jury trials and it shall be the duty of the » 


ded clerk to issue a Venire in due time to the sheri 
whose duty it shall be, to summons and return: 
to the first day of the week, SIX: 
| Who shall serve during the week. 


| “Sth. Tue intervening time, not 
all My to common jury trials, shall be for special juries 
ot | » and trials of issues to the court. 


Ir Bhall be'the duty of the clerk, within 
nit ® four days after.the expiration of each week ap. 

;  propriated for jury trials, to renew his trial dock- 


of issues to the cOuntry, and place first upon . 
the new docket the causes remaining entered 
~p @ upon the old docket, in the order they stand up- 


_on the same, which shall have the preference. The q 
rule shall be observed, with respect to the 
docket of issues to the court. 
7th. ‘Tux causes now upon the trial list, shall a 
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RULES OF COURT 


covrt have the preference. to all others, and ‘shall be: | 
placed first upon their respective trial oan 
aforesaid. - 


‘8th. THz fules, shall go into operation 
on Monday the eighteenth day of June, (inst) 
commencing With issues to the country, and the 
clerk is direofed to make out his docket, and i iss. 


Thursday, 14th Hine 1810. 


Ir is ordered by the court, that hereafter, the 
>» plaintiff or party filing a petition, shall before he 


“sues out process, pay into the hands of the clerk,” 
the translator’ s and fees, 
te 
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"BASE IN THE DISTRICT cOURR 


bem The following case has excited so muchvin- 
sag and that it has been deemed. 
proper to be inserted, although the original 4 
of this work, did not extend to cases de- 
On ~—stermined in the District Court of the U. States. ; | 
| LIVINGSTON vs. D’ORGENOY, | 
original petition stated that the plaintiff Proceedings 
‘, 4 was in possession of the Batture, a tract of land staid by a third = 
within the limits of the city of New-Orleans;: 
and that the defendant ousted him of his posses# 
he ‘sion, and still kept him out; besides a claim ol er es 
he § one hundred and fifty thousand dollars, for da: mj | 
ky mages, it concluded with a prayer that the plains Oe 
tiff might be restored to his possession, 
Tue defendant justified the ouster, asanoffi. 


Dacial act, while he was Marshal of the U, ‘States, 
in pursuance of an act of Congress,.8° Laws U. 
§..317, and he denied any other*removal, inter- 
al ference, or possession of the»premises. 
‘pleadings were” amended by consent. 
The new petition stated the plaintiffs title to the 
-| premises, the claim set up by the corporation 
the city, theyjudgment thereon and a perpe- 
. “tual injunction quieting his title, and the ouster, 
“Itconcluded with a prayer for restitution and 
neral relief. 
} this amended petition, the defendant’s an- 
“S44 _swer was the same as to the original : except that 
Me the last clause (denying the removal, otherwise 
thanas Marshal, the interi¢rence and possession) 
omitted. 


prige 
| 
q 
: 
— 
| 
‘ 
| 
| 


CASE IN THE DISTRICT COURT 
October "Tue plaintiff demurred to the answer and | 
defendant joined in the 


TON 


the demuler was about to be 
* the Attorney of the United States, 7. Robins 
read the affidavit of James Mather, stating the 
possession ‘of the United States, their exercise 
of acts of ownership on the premises, their offi. 
cers having at one time allowed the people to take 
dirt therefrom and at another recalled this pere 
“mission, the want of interest in the defendant 
and the deponent’s belief that the sole object of 
43 the plaintiff was to’gain possession ‘and oust the 
States. 
» Tue Attorney next drew the attention of the 
Court to the original and amended pleadings. He 


observed that the first petition claimed one hv a P 
dred and fifty thousand dollars, and the answg 


thereto denied.eyery thing but the ouster, which 
it justified—that the second petition claimed ng 
special damage, and the answer was amended by } 


striking out .whatever had been at first denieds} 
On these suggestions he moved that the plaintiff” 
be ordered to shew cause why | the proceedings) 7 
should not be stayed, as fictitious and collusive 


and because too the defendant claimed not (note 


> withstanding his implied admission in the answer) 


any right of possession or property, in the: pre« 7 


mises, and thereiore was entirely — 


while the interest of a third party, viz. the Unie" | 


ted States was sought to be affected, and them 
possession of the premises obtained irom them, 7 


, 
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’ OF THE UNITED STATES. 


this the plaintiff offered to allow the U. States 
to be made parties to the suit; but the offer was \ 


®t accepted; on the groundithat the United States © 


could not be made defendants in any case, and in 
the present could not make themselves plaintiffs, 
for no right of theirs had been vilges ang they 
had nothing to claim, 

Tue plaintiff next shewed cause. _ He denied 


_ the fiction and collusion, the want of interest in _ 
the defendant, and that, his only motive in: 


bringing the suit was to affect the interest af the. 
United States. 


Ar his request, and by consent, the defeti 


dant was sworn. He deposed that he did not’ 


claim any right of property or possession inethe 


4premises and asserted he would not prevent the 


plaintiff from taking possession, if hé attempt. 
edit. He admitted he had given his consent to 
the amendment of the pleadings, on thé assurance 


he had received, that therplaintiff would claim no | 


‘damages from him, and had no other object in 
‘view but the, possession of the premises 5 ; and 


» that if such assurance had not been given him, he- 
“never would hav€consented to. the amendment. 


He declared’that no communication, verbal or 
"written, had passed between him and the plaintiff, 
_ except a letter announcing the plaintiff’s intention 


_ to bring the suit, 


Tue Attorney having advanced, asa presumps 
tion of collusion, that Puillette, the general a. 
gent of the plaintiff, was the defendant’s counsel, 


al ‘plainuff admitted fact; but aes that 


Dis. Court U. Ss. 


4 
October 1810. 
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@ASE IN THE DISTRICT COURT 


October Paillette had no other agency i in the 
ober behalf, but receiving: the petition, inclosed tam 
him from filing it, and delivering 
plaintiff’s letter to the defendant. 
| Paittetre, being sworn, deposed he 
~_ given the. defendant to understand that the plain. 
tif would not claim damages from him, and ex. 
‘pected only, to gain possession ; and that he had 
advised the defendant to consent to the Ameo 3 
ment. 
ALETTER of the defendant to Recorder 
~~ was then read : it contained these. expressions; 
> “ it appears that Mr. Livingston has. desisted 
‘from all pursuit against me and that his only object 
is to, be reinstated in his possession.” In the cons 
clusion, the defendant begged the Recorder 
communicate this information which he declan 
to appear to him. very true. 
 ANoTBER letter was also read, in which ‘the | 
defendant declined allowing the law officers tf 
the cotporation to join his, counsel i in the defence 
of the suit. a | 


THE Attorney of ‘te United ates, Moree 
and Martin im support of the Thotion. Where 
proceedings are fictitious or collusive and where © 
they are set on foot ior no other purpose than to q 
affect the interest of a third party, the court will 
stay them on the application of the party i j 
to be injured. The ground upon which them 
court interferes in these cases is that the proceed. 
ings are a contempt of thie court. Dacosta "9 
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* OF THE UNITED STATES 


Temp. Hardw. 2376, 


, Cowper 729. Phill Obtober 1810. 
‘owp oxe VS hi ips, cases Cour 


Tue present. suit is fictitious—and Livineston 
VS. 


a Collusive. D’OrcEnoxs 


. Itis set on foot for no other ene than to 
ae the interest of persons hot parties thereto. 

I, It isfictitious. A suit may be ealled ficti. 
tious, when the parties, or one of them, have no 
existence in rerum naturd, or asa corporation: or . 
“when one of ther is uninterested, or stranger to. 

|, the matterin dispute, and cannot beaffected by the © 
event, otherwise than by & liability to costs, which, 
jnsuch a case wili be presumed to be intended to 
_ be paid by the other party, the person really -in- a 
terested, and for whose benefit the suit is broughege” 
the present case it is contended the defen. 
tis wholly uninterested; no damages argasked 
him, he does not, pretend to keep possession, 

go that he cannot lose any thing, 

If. Due ‘Suit is collusive, Collusion is fraud 
and therefore although it must be proved and 


his not to presumed, direct and positive 


evidence of it.is not to be expected. The proof 


{must be composed of a number of circum- 
‘stances, none of. which are perhaps sufficient ‘to 
_ satisfy the mind, but which from their coincid- 
ence command conviction, In the present case 


we have: 
Ast. Tux suspicion which attaches in the se. 
lection of the plaintiff’s agent as the defendant's 
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other purpose than to affect the interest of 


officers of the corporation to co-operate with th 
defendant’s counsel ; 
($d. THE amendment of 
the petition and answer, the implied admission of 7 
the possession—the omission of the claim for” 
damages being the clear consideration therefore; 
Ath, Ip there had been no collusion, the defens 
dant had an easy way to get rid of the suit by q™ 
disclaimer, by averring he was no longer Marshal, ¥ 
Tue suit is evidently set on foot for 


sons not parties to it. # 
- Tue United States claim the premises : they 
“Rave exercisedl an evident act of ownership, by 
dispossessing the defendant—the object of the suit J 
is nothing but to regain the possession—they a 
not parties to the suit and their rights are to be af 
fected by it, and. the rights of no other perso 
can thereby be affected. f= 
No court will allow a-possessory action to bal 
carried against a person who is not ing and 
not claim, possession. 
W. caused a lease to be made by a strange ve 
B. and then caused B, to bring an ejectmenty 
against J. S., in order and with intent to get RB 
out of possession—this was held to’be an abuse | 
of the court. 5 Viner 444, 
Trisa contempt in an attorney to deliver a 
claration in ejectment to-a man who feigns 
‘self tenant aud so to obtain possession, . Moi 
Cases, 16. 7 
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THE UNITED STATES. — 


| © Or to bring a’ precipe quod reddat, against a October 1810. 
person whom the party knows to have nothing in __ Se: 


the land, and to gain possession against the terrete- LivincsToN 


onof Orto make alease to A. of the land of B. and 
afterwards procure B. to bring’ an action aguinst 
re; thecasualejector, Sav. 31. 
efen, ProcEEDINGs in an ejectment staid the 


by plaintiff gave notice where the lessee lived, 
‘shal vs. King, 2 Strange 681. 


rng Iris a,contempt of court to bring a 
suit, 1 Comyns 593, 4 Durnford & East 


or to use its process as a handle todo wrong. 5 . 
Vin. 443, Without the essential aid of learned. iii. 
eounsel, who, by previously investigating /@ 


complicated case, are enabled to present ina 
y arg clear and distinct view, the principles and authori- 
re 4ics upon which it is to be determined, the 


best informed judge isliable toerrand the most 
cautious to mistake. If the arguments of thé 
A bar are of such i importance in the rightful deter- 
‘mination of a cause, it is of the utmost import- 
ance such arguments should be earnestly and 
er tay : fairly made, _ They will not be earnestly made, if 
ment the person, who employs the counsel has no inte-« 
t REE yest in the object in dispute : : counsel will be 
buse careless, where the client is easy. They will 
4s “not be fairly made, if the client desires that the 
dey be determined against him. Nothing but 
hima / interest will draw forth the solution of latent diffi. 
Mod. Peulties. The court will not pronounce with safe. 
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ty on an argument in which the industry of the? 
*; maker has not been spurred up by the interest of; 


Tue plaintiff did not controvert the principle 
laid down by the supporters of the motion, but. 
denied the existence of any of the facts on which, 
it was grounded. 

He introduced the affidavit of Puillette ce 
Alexander, the defendant’s counsel, denying the 


Gollusion. ‘The former stated that in informing: a 


‘the defendant that no damages were expected, 


from him, he had acted from the influence of his’ 
own conclusions, drawn from the amendment of 

the petition, and not from any communication, 

with’ the plaintift 


“ie District Judge. Tt appears that they” 
defendant is not in the least interested in the de 
cision"of this case: no damages are to be 
vered of him, because'none are prayed fort heis #4 \ 
not to be deprived of possession, because he ne- 9 
ver had any; and if ever he bed, he has since | 
ceased to hold it, ' 

Tue circumstance of Pailleti Being the plaine © 
tift?s agent and the defendant’s counsel, at first 77 
blush might excite suspicion ; but when it ap- i. 
pears he has always been of counsel for the de- "J 
fendant, in his causes, collusion cannot be infer, — 
red from it. a 
_ Attuoucu there is no direct evidence of cole 4 
lusion between the parties, yet it is certain @ 4 } 
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“OP rie UNITED STATES 


them. October sel 
na of understanding exists between em. The Dis. Court U.S 


of impression made om the defendant’s mind, clear- 
* 7 ly was, that he was totally hors de combat, that no | 
damages were to be recovered of him, and there. 
fore he was totally uninterested, and became quite 
h indifferent as to the issue of the suit: for, he has 

told us he had neither possession nor property, 
d 3 and he should have averred so in the ‘pleadings. 
5s | I do not think that his refusal to blend his inte- 
i:  & rest with that of the corporation, ought to have 
any influence in the decision of the motion. 
Iris clear that the United States claim the 
premises. They have dispossessed the plaintiff, 

. and his object now is to regain the possession, 
4s If any one is in possession, the United Sutesgae | 

& a ges this fact is sworn to by Mather. 

Tue interests of the United States alone are 
at stake. The defendant cannot be.expected to 
defend them. It is immaterialto him what opi- 
4 nion the court pronounces _.on the legality of the 
4 President’s orders, or whether it adjuges the pos- 
oF 4H 4 session of ithe batture to the plaintiff or not. 


* There is nothing adverse in the case. 


{ they are never to be used as instruments to work 
) injustice, wound the feelings or affect the inte. 
__rest of others, through the intervention of fice 
titious or uninterested parties. 
% | © Tue defendant can only be considered as a 

DM reicnenejector. It is a standing rule in acti. 
ons of ejectments that no plaintiff shall proceed 


_ Courts of justice are to decide on real contests ; 


' to recover the land, without giving the tenant in 
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possession a declaration and making him a defeona 
) dant. Otherwise the court would be intrumental 79 
in doing-an injury toa third person; becausea ap 
declaration might be served ona stranger, afeint | 
defence made ahda verdict, judement and execu. | 
tion obtained, ‘without the tenant having any now | 
tice of it, ; This would be the case, if the court 
weré to proceed in this suit. The defendant 

is no longer an officer of the United States, it 
would be wrong to decide on their rights ina suit 


against him, 


Ir the United States, who claim the premise” 
cannot be made defendants, it becomes their dig. 


_nity to establish a tribunal in which the contro. 


¥ersy may be determined. It is much regretted 

‘it has not been already done. 
© PRooEEDINGs are not often staid at the 

ance of a third party; but the court certainly 

sess the power "to'stay them. In the case Cited ’ 

from: Cowper, lord Mansfield said, “ If the Che: | 

*-valier d’ Eon had applied to the court, asa'pere 


son whose feelings were sought to Be wounded 


“ in the suit, and prayed that the,suit might be § 2 | : 


stopped, the court would instantly done | 


: 
2 
ae 
~ 
: 2 


